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Letters 


Firearms Amendment 

I am offended at the use of my dues 
to provide Katherine Fernandez 
Rundle a soapbox to promote Amend- 
ment 12—Firearms Purchases: Local 
Option for Criminal History Records 
Check and Waiting Period. 

“Closing the deadly loophole” is a 
gross mischaracterization of allowing 
county, local option involvement in 
firearms purchases. At best, violation 
of a county ordinance is a misde- 
meanor. At present, unlawfully engag- 
ing in the business of selling firearms 
is a federal felony. If criminals disre- 
gard federal law, why would a misde- 
meanor deter them? 

I defy Ms. Rundle to provide valid 
statistics that two-thirds of the fire- 
arms sellers at gun shows claim they 
are not licensed dealers. The vast 
majority of gun show transactions are 
made by licensed dealers. 

The ballot summary includes the 
words “where any part of the transac- 
tion occurs on property open to public 
access.” If two shooters meet at the gun 
range and a transaction occurs, have 
they violated the law? If they exchange 
telephone numbers and later meet at 
the buyer’s or seller’s home, have they 
violated the law because “any part of 
the transaction,” meeting and discuss- 
ing a sale, occurred on property open to 
public access? 

Ms. Rundle, in promoting her anti- 


gun agenda, tells us that many char- 
acterize gun shows as Tupperware 
parties and Florida is referred to as 
the“gunshine state.” These references 
were originally made regarding ille- 
gal weapons trafficking to New York. 

As a transplanted Floridian of over 
25 years, I refuse to allow our state to 
be disparaged by the Northeastern lib- 
eral establishment. It is not the respon- 
sibility of the state or counties to stop 
the illegal purchase and transportation 
of guns out of Florida. That task is re- 
served to the Bureau ofAlcohol, Tobacco 
and Firearms. 

In Broward County we have had 
experience with the county commis- 
sion, primarily made up of anti-gun 
fanatics, involving themselves in 
carry permit issuance and other li- 
censing issues. 

I, for one, would certainly prefer my 
rights to be determined by the Sen- 
ate, the House, and the Governor as 
opposed to a single commission at the 
county level controlled, at least in 
Broward County, for decades by one 
political party. 

I would further suggest that the Bar 
not provide a free forum to campaign 
on issues that do not directly impact 
on the practice of law and manage- 
ment of the Bar. 


CHARLES E. But er III 
Ft. Lauderdale 


whichdisbarment may be had. 
“| do solemnly swear: 


State of Florida; 


law of the land; 


with their knowledge and approval; 


with which | am charged; 


God.” 


Oath of Admission to The Florida Bar 
The general principles which should ever control the lawyer in the practice of the 
legal profession are clearly set forth in the following oath of admission to the Bar, 
which the lawyer is sworn on admission to obey and for the willful violation to 


“| will support the Constitution of the United States and the Constitution of the 


“| will maintain the respect due to courts of justice and judicial officers; 
“| will not counsel or maintain any suit or proceedings which shall appear to me to 
be unjust, nor any defense except such as | believe to be honestly debatable under the 


“| will employ for the purpose of maintaining the causes confided to me such means 
only as are consistent with truth and honor, and will never seek to mislead the judge or 
jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my clients, and 
will accept no compensation in connection with their business except from them or 


“| will abstain from all offensive personality and advance no fact prejudicial to the 
honor or reputation of a party or witness, unless required by the justice of the cause 


“| will never reject, from any consideration personal to myself, the cause of the 
defenseless or oppressed, or delay anyone’s cause for lucre or malice. So help me 
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Ancillary Businesses — An Economic Opportunity 
Or an Ethical Dilemma Threatening Our Profession? 


ne of the biggest chal- 

lenges facing the Bar to- 

day is regulating the 

unlicensed practice of 
law. We allocate more resources to this 
effort than ever before. We continue 
to experience an increase in nonlaw- 
yers who are rendering law-related 
services, which some lawyers fear may 
pose an economic threat to our pro- 
fession. Some lawyers believe the 
solution to this problem is to compete 
with these nonlawyers by broadening 
the scope of legal services through 
engaging in ancillary businesses. 
Such activity, however, implicates cer- 
tain ethical issues and poses a threat 
to the independence of our profession. 

Over the past several years we have 
seen the accounting profession in- 
crease the scope of its services to in- 
clude services that were traditionally 
viewed as law-related. For example, 
accounting firms now offer services in 
the form of financial planning, litiga- 
tion support, alternative dispute reso- 
lution, and international tax plan- 
ning. Some of these activities may 
constitute the unlicensed practice of 
law, while others may not. 

On an international level, account- 
ing firms have recently been acquir- 
ing law firms on an aggressive basis. 
KPMG acquired the largest law firm 
in France and is reportedly practic- 
ing law in nine other European coun- 
tries. Price Waterhouse employs over 
300 lawyers in Europe. Deloitte & 
Touche is likewise practicing law in 
several of the European countries. 
Arthur Andersen reportedly employs 
1,500 lawyers worldwide, which would 
make it “the second largest law firm” 
in the world. 

No U.S. law firm has yet been 
merged into or acquired by a nonlaw 
firm entity. (Such an event is cur- 


rently unlikely, because most jurisdic- 
tions prohibit lawyers from sharing 
legal fees with 
nonlawyers.) 
There is at least 
one law firm, 
however, which 
has formed a 
“strategic alli- 
ance” with an ac- 
counting firm. 
Some are con- 
cerned that this 
may be the beginning of the trend we 
are seeing internationally of law firms 
being consolidated into accounting 
firms. The fear is that our profession 
may go by the way of the medical pro- 
fession, i.e., if nonlawyers can control 
legal services, like HMOs control 
medical services, then we will lose our 
professional independence. 

Some lawyers feel that the only sal- 
vation to this encroachment is for law 
firms to become multi-disciplinary 
professional service providers by ex- 
panding into ancillary businesses. In 
other words, some lawyers feel that if 
you can’t beat them, then you should 
join them—if nonlawyers are going to 
offer law-related services, then we 
should expand the scope of our ser- 
vices by forming ancillary businesses. 
A survey by the Nationa! Association 
of Law Firm Marketing Administra- 
tors revealed that some law firms are 
now engaging in the following activ- 
ity: investment banking, energy and 
environmental consulting, manage- 
ment services, employer-benefits con- 
sulting, advertising, labor relations 
consulting, real estate brokerage, of- 
fice support services, seminars, and in- 
ternational business consulting. 

Expanding the scope of legal ser- 
vices may offer some economic oppor- 
tunity. The proponents of these ser- 
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vices argue that in today’s market cli- 
ents are demanding these expanded 
services. Specifically, they claim that 
clients want “one-stop shopping,” 
where they can obtain all of these 
multi-disciplinary services, rather 
than go to multiple service providers. 
In response to these purported mar- 
ket demands, some law firms are en- 
deavoring to create one-stop shopping 
venues. 

By forming an entity separate from 
a law firm to engage in law-related 
services (“ancillary businesses”), law- 
yers do not necessarily avoid their 
ethical obligations. Indeed, a lawyer 
who engages in certain ancillary busi- 
ness conduct may commit an ethical 
violation breaching one of the follow- 
ing ethical constraints: conflicts of in- 
terest, confidentiality, solicitation, dis- 
closure and fairness requirements, 
unauthorized fee-splitting, unautho- 
rized practice of law, and supervisory 
responsibilities over nonlawyers. In 
order to preserve these high stan- 
dards, our profession may have to take 
action against some forms of ancillary 
business conduct. 

Ancillary business conduct also 
poses a threat to the independence of 
our profession. We as lawyers in this 
country enjoy an exclusive privilege 
to practice law. If we expand our ser- 
vices beyond the practice of law, then 
our adversaries will argue that we 
shouldn’t enjoy this exclusive privi- 
lege. Without this exclusive privilege, 
our profession will lose its indepen- 
dence. I thus urge you to resist the 
temptation to expand your services 
beyond the practice of law. 


Howarp C. CoKEeR 
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The Numbers Are In: Lawyers 
Give Freely to Their Communities 


ave you noticed, as I have 
over the years, that when 
your local paper reports 
on the work of the United 
Way or the Historic Preservation 
Board or the Arts Council or just 
about any other volunteer group 
working to improve the quality of life 
in your community, there is always a 
lawyer involved? If he or she is not 
leading the effort, it seems, the law- 
yer is at least very actively involved. 

President Howard Coker and I dis- 
cussed this shared observation al- 
most two years ago, and agreed there 
ought to be some way to begin to 
quantify the contributions lawyers 
make to their communities. He 
wanted to look beyond pro bono ser- 
vice and time spent working with le- 
gal aid programs, so that when our 
detractors say members of the legal 
profession don’t give back to their 
communities we would be able to 
show some evidence of what we know 
to be true: that lawyers are among 
the most engaged citizens in any 
community, and give freely of their 
time and talents. 

President Coker suggested we pro- 
vide space on the annual Bar fee 
statement for members to tell us 
whether they perform volunteer 
work beyond their pro bono commit- 
ment. We have not processed all of 
the responses received, but prelimi- 
nary returns show conclusively that 
what we suspected is true. 

Figures compiled from about 
12,000 completed forms show Florida 
Bar members provided more than 1.5 
million hours of their time to chari- 
ties, religious organizations, civic 
groups, and the legal community in 
the past year. 


We are refining the form and the 
methodology for sorting the data. We 
know these first-year numbers are 
not the full picture, and hope that as 
attorneys get used to the annual re- 
quest — and see the use we make of 
the information — a more developed 
picture of our community involve- 
ment will emerge. 

The first form asked you to report 
four areas of community service: work 
related to improving the law or deliv- 
ery of legal services, such as voluntary 
bar work; work on behalf of religious 
organizations; work for civic organiza- 
tions; and work for other charitable 
organizations. You may have seen a 
report on the preliminary numbers in 
the Bar News. I think some of the high 
points bear repeating here: 

e 5,131 attorneys gave 239,511 
hours to law-related work (not direct 
legal aid), for an average of 46.7 
hours annually. 

¢ 8,599 attorneys — the highest 
among the four categories listed on 
the form — gave 576,018 hours to 
civic organizations. That is an aver- 
age of 67 hours — also the highest 
among the four categories. 

* 6,661 lawyers spent 393,605 
hours working for religious organi- 
zations, for an average of 59 hours. 

¢ 6,236 lawyers gave 313,979 
hours to other charitable organiza- 
tions, for an average of 50.4 hours. 

The preliminary figures also did 
not show how many lawyers donated 
work in more than one category. A 
sampling of 376 fee forms showed 
that 84 attorneys, or 22 percent, re- 
ported donating time to at least two 
areas: civic and law-related efforts. 

The sample also showed that such 
charitable and out-of-the-office work 
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is a major part of some lawyers’ lives. 
For example: 

* One attorney reported donating 
250 hours to law-related work, 25 to 
religious work, 100 to civic organiza- 
tions and 50 to charitable or other 
groups. 

¢ Another attorney gave 50 hours 
to the legal community, 100 to reli- 
gious groups, 60 to civic organiza- 
tions and another 10 to charitable or 
other groups. 

e A government lawyer reported 
spending 500 hours in civic organi- 
zation work, and another 100 for 
charitable or other groups. 

¢ A Marine captain reporting find- 
ing time for 100 hours for work with 
civic groups after his official duties. 

The survey further showed that 
many, many lawyers go well above 
and beyond what might be consid- 
ered a fair contribution to the com- 
munity. Consider: Some 729 reported 
spending 200 or more hours working 
with civic groups; 459 gave 200 or 
more hours to religious organiza- 
tions; 314 gave 200 or more hours to 
charitable groups; and 210 gave 200 
or more hours to legal-related groups. 

I hope that when the fee form 
crosses your desk next summer you 
will take a minute to tell us about 
your volunteer work. Sharing the 
truth about lawyers’ everyday in- 
volvement is one more small way we 
can try to show we are a public-spir- 
ited profession concerned first with 
the good of our communities. 


JOHN F. Harkness, JR. 
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Domestic Violence: 
Why The Florida Legislature Must Do 


More to Protect the “Silent” Victims 


by Marjorie Conner Makar 


onsider the following not uncommon scenario: 
A triage nurse’ in a busy emergency room of a 
hospital in a large metropolitan area assesses 
a female patient and documents in her nurse’s 
note the following findings: “Hit by a fist to Rt eye. Seeing 
white flashes in both eyes X 2 mos.” The emergency room 
physician later evaluates the same patient and documents 
the following note: “Pt 24 y/o BF c/o hx? head trauma but 
presents with complaint of flashing lights in peripheral 
vision. Pt. first noticed it after blunt trauma to R eye. It 
has since spread to the L eye. Pt. symptoms assoc with 
tingling over the head. Not assoc with position. No risk 
factor for vascular disease except HTN.®” On exam, the 
physician documents “mild swelling right eye, eye— 
EOMI,‘ PERRLA.® Fundus—neg,‘ visual field intact, vi- 
sion 11/100 bilaterally. No bruits.’? No murmur, lungs clear.” 
The physician diagnoses the patient with “blunt trauma 
of the face, HTN,” and reschedules her to return to the 
ophthalmology clinic in one week for a blood pressure 
check.® 
In this example, the physician fails to elaborate upon 
the history obtained by the triage nurse. In fact, the phy- 
sician has removed the victim from the picture, and only 
her right eye remains. The physician has also removed 
the perpetrator from the note. The fist is no longer con- 
nected to the person who inflicted the abuse. The 
physician’s note does not acknowledge the physical act but 
instead refers to “blunt trauma.” The physician’s evalua- 
tion leaves little room for the victim to discuss what may 
have been her most pressing reason for seeking care— 
that she has been the victim of domestic abuse. 
To combat this ever-increasing problem, the Florida 
Legislature has taken bold steps to require that every 
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health care professional licensed in the state receive on- 
going education concerning how to identify and screen for 
domestic violence victims, and what measures should be 
taken to ensure that the victim and her family receive 
referral to the proper resources.® This article will review 
how domestic violence is defined in Florida, and how per- 
vasive domestic violence is. It will address in what set- 
tings physicians are likely to encounter these victims and 
will further elaborate on what cues physicians must be 
attuned to in order to identify these “silent” victims. The 
article will discuss how physicians struggle with the ethi- 
cal and legal obligations they must adhere to in order to 
satisfy not only their statutory obligations but also to 
maintain the standards of the profession. It will review 
how other states have dealt with mandatory reporting 
requirements for physicians who encounter victims in their 
practice, and will recommend that Florida enact similar 
legislation. Finally, the article will discuss briefly the re- 
sources that are currently available for victims and their 
families. 


Defining Domestic Violence 

Domestic violence, which sometimes is referred to as 
spouse abuse or battering, refers to the victimization of 
an individual with whom the abuser has or has had an 
intimate or romantic relationship.'’° Unfortunately, re- 
searchers in the field of domestic violence have not agreed 
on a uniform definition of what constitutes violence or an 
abusive relationship. The prevailing suspicion about do- 
mestic violence is that assaults are “physical, frequent, 
and life-threatening.” Advocates for battered women con- 
tend that financial abuse and property abuse are also 
forms of domestic violence perpetrated against women.” 
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Whatever the definition, it is impor- 
tant for physicians and the attorneys 
who counsel them to understand that 
domestic violence, in the form of emo- 
tional and psychological abuse and 
physical violence, is prevalent in our 
society, and the abuse can be 
stemmed only through a multi- 
displinary approach. 

Unfortunately, domestic violence 
and abuse has become a fact of life 
for many American women and chil- 
dren.'* Statistics demonstrate that 
between four and six million women 
are abused annually in the United 
States,’* and that a woman is more 
likely to suffer assault, rape, or mur- 
der by a husband or partner than by 
a stranger." As a result of these trou- 
bling statistics, Governor Lawton 
Chiles appointed a Task Force on 
Domestic Violence on September 28, 
1993, to investigate the problems 
associated with domestic violence in 
Florida and to compile recommenda- 
tions as to how the problems should 
be approached and, ultimately, re- 
solved. On January 31, 1994, the task 
force issued its first report on domes- 
tic violence. This report recom- 
mended standards to measure accu- 
rately the extent of domestic violence 
and strategies for increasing public 
awareness and education; it identi- 
fied programs and resources that are 
presently available to victims in 
Florida; it made legislative and bud- 
getary suggestions for needed 
changes and provided a methodology 
for implementing these changes; and 
it identified areas of domestic vio- 
lence that require further study.'® 

As a result of this report, the 
Florida Legislature enacted legisla- 
tion during the 1995 legislative ses- 
sion implementing various sugges- 
tions of the task force. An important 
effort achieved by the legislature was 
to define the term. Although domes- 
tic violence has many names—wife 
abuse, marital assault, woman bat- 
tery, spouse abuse, wife beating, con- 
jugal violence, intimate violence, bat- 
tering, partner abuse, and family 
violence—in Florida, domestic vio- 
lence is defined as any “assault, ag- 
gravated assault, battery, aggravated 
battery, sexual assault, sexual bat- 
tery, stalking, aggravated stalking, 


Between four and six 
million women are 
abused annually in 

the U.S., anda 
woman is more likely 
to suffer assault, 

rape, or murder by a 
husband or partner 
than by a stranger. 


kidnapping, false imprisonment, or 
any criminal offense resulting in 
physical injury or death of one fam- 
ily or household member” by another 
who is or was residing in the same 
single dwelling unit.”!* Because this 
definition is more a behaviorai defi- 
nition, rather than a legal one, it has 
been criticized for not being specific 
enough.’? This is a valid criticism and 
as physicians, attorneys, and law 
enforcement officers struggle to un- 
derstand the definition as it applies 
to their professional obligations, the 
Florida Legislature will certainly 
have to revise the definition accord- 
ingly. 

Most importantly, as a result of the 
Governor’s Task Force on Domestic 
Violence, the Florida Legislature 
amended F‘S. §455.222 to require 
that all physicians, osteopaths, 
nurses, dentists, midwifes, psycholo- 
gists, and psychotherapists obtain, as 
part of their biennial continuing edu- 
cation requirements, a one-hour con- 
tinuing education course on domes- 
tic violence.” To date, this mandate 
has exposed vast numbers of health 
care professionals practicing in 
Florida to the issue of domestic vio- 
lence.”! 


Demographics, Dynamics, 
and Victim Identification 

As part of the statutorily man- 
dated continuing education course, 
physicians and other health care pro- 
fessionals must understand that any 
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patient who walks into their offices 
may be a potential victim. For ex- 
ample, researchers have demon- 
strated that abuse of women cannot 
be predicted by any demographic fea- 
ture related to age, ethnicity, race, 
religious denomination, education, 
socioeconomic status, or class.22 In 
fact, in at least one study, the major- 
ity of battered women surveyed were 
intelligent and well-educated—or at 
least more educated than their 
batterers.”> Many of these women 
held jobs in which they were del- 
egated some measure of responsibil- 
ity.2* Many battered women come 
from middle-class families and are 
successful career women.” The bat- 
tered woman may have low self-es- 
teem, hold traditional views about 
the woman’s role in the home, believe 
she is responsible for the batterer’s 
conduct, and she may deny the an- 
ger she feels toward the batterer.” 
She may put forward a capable, con- 
fident face in her public life, while at 
home she slips into a passive role 
over which her batterer has complete 
control.”’ These, of course, are gener- 
alities with no one woman fitting all 
of the characteristics described. This 
general description serves, however, 
to effectively dispel the false stereo- 
type of the battered woman and to 
help demonstrate that battered 
women are people with whom every- 
one might identify in some way.” 
Because women who are abused 
often suffer severe physical injuries, 
they will likely seek care from a phy- 
sician.” Accordingly, physicians are 
in a critical position to identify do- 
mestic violence victims in a variety 
of clinical practice settings in which 
women receive care. Statistics dem- 
onstrate that large numbers of 
trauma victims presenting to hospi- 
tal emergency rooms are domestic 
violence victims. Evidence exists that 
at least one in five women seen in 
emergency departments has been the 
victim of abuse.*° Other studies dem- 
onstrate that 42 percent of female 
trauma victims between the ages of 
18 to 20 were victims of abuse, and 
that 18 percent of injured women 
over the age of 61 presenting to an 
emergency room also reported being 
battered.*! Because a gynecologist or 
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obstetrician frequently is a woman’s 
primary care physician, these physi- 
cians must be particularly sensitive 
to domestic violence issues.** Stud- 
ies demonstrate that battering starts 
or intensifies during pregnancy.** 
Remarkably, the 1985 National Fam- 
ily Violence Survey found that 154 
out of every 1,000 pregnant women 
were assaulted by their mates dur- 
ing the first four months of preg- 
nancy, and 170 per 1,000 women were 
assaulted during the fifth through 
the ninth months.* At least one 
study has documented that approxi- 
mately 37 percent of obstetric pa- 
tients are physically abused while 
pregnant.* 

Once physicians recognize that 
each of their patients can be a poten- 
tial victim, it is imperative that these 
physicians utilize proper assessment 
tools in order to avoid the scenario 
previously described in this article. 
Obviously, the key to an initial 
screening is to obtain a complete and 
adequate history. Establishing that 
a patient’s injuries are secondary to 
battering is the first task. Clearly, 
there will be times when a victim is 
injured so severely that treatment of 
these injuries becomes the first pri- 
ority.** After such treatment is pro- 
vided, however, it is important that 
the physician not ignore the reasons 
that brought the victim to the emer- 
gency room. The physician must col- 
lect information to facilitate a com- 
prehensive assessment of the 
victim’s needs, resources, and priori- 
ties in order to develop immediate 
and long-range plans designed to 
minimize and eliminate future abu- 
sive episodes. 

The obvious cues are the physical 
ones. Injuries range from bruises, 
cuts, black eyes, concussions, broken 
bones, and miscarriages to perma- 
nent injuries such as damage to 
joints, partial loss of hearing or vi- 
sion, and scars from burns, bites, or 
knife wounds.” Typical injury pat- 
terns include contusions or minor 
lacerations to the head, face, neck, 
breast, or abdomen.** These are of- 
ten distinguishable from accidental 
injuries, which are more likely to in- 
volve the periphery of the body.*® In 
one hospital-based study, domestic 
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violence victims were 13 times more 
likely to have sustained injuries to 
their breasts, chests, or abdomen 
than other accident victims.*° Abused 
women also are more likely to have 
multiple injuries than accident vic- 
tims.*! Physicians should suspect 
physical abuse when this pattern of 
injuries is seen in a woman, particu- 
larly in combination with evidence of 
old injury. 

In addition to the trauma-related 
problems domestic violence victims 
suffer, a number of studies have iden- 
tified domestic violence as a problem 
afflicting a number of women who 
seek care for medical problems. While 
acute injuries may be the most obvi- 
ous manifestation of domestic vio- 
lence, it is often the long-term medi- 
cal and psychological consequences 
of battering that are most debilitat- 
ing over time.* For example, in ad- 
dition to the physical signs and 
symptoms previously discussed, bat- 
tered women also may exhibit psy- 
chological cues that resemble an agi- 
tated depression.** As a result of 
prolonged stress, these women often 
manifest various psychosomatic 
symptoms that generally lack an or- 
ganic basis.“ They may complain of 
backaches, headaches, and digestive 
problems.“ Often, they will complain 
of fatigue, restlessness, insomnia, or 
loss of appetite.*7 Great amounts of 
anxiety, guilt, and depression or dys- 
phoria also are typical. 

Unfortunately, physicians often 
respond to these women by diagnos- 
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ing the patient to be neurotic or irra- 
tional.** These women are labeled as 
being“crocks” or “hysteric,” and some- 
times are assigned the pejorative 
psychiatric diagnostic label of“soma- 
tization disorder,” “self-defeating per- 
sonality disorder,” or “borderline per- 
sonality disorder.” Physicians must 
cast aside these misperceptions of 
abused victims and sensitize them- 
selves accordingly. 


Florida Physicians’ Ethical 
and Legal Responsibilities 

Although physicians and other 
health care providers licensed and 
practicing in Florida have begun the 
process of fulfilling the education 
requirement mandated by the legis- 
lature, there is still much confusion 
regarding their duties, not only with 
regard to their legal liabilities, but 
from an ethical perspective as well. 

The American Medical Association 
(AMA) Council on Ethical and Judi- 
cial Affairs has identified two ethi- 
cal principles as forming the founda- 
tion of a physician’s ethical duty to 
recognize and respond to domestic 
violence.*! 

First, the medical ethical principle 
of beneficence requires physicians to 
intervene in cases of domestic vio- 
lence. Some physicians may argue 
that their ethical obligation extends 
only to treating a patient’s physical 
injuries, and that, by doing more, the 
physician steps out of the medical 
role. Citing to a treatise on benefi- 
cence by noted bioethicists, the Coun- 
cil on Ethical and Judicial Affairs has 
concluded that a physician’s duties 
go far beyond merely treating a 
patient’s physical infirmities: 

The aim of medicine is to address not only 
the bodily assault that disease or an in- 
jury inflicts but also the psychological, 
social, even spiritual dimensions of this 
assault. To heal is to make whole or 
sound, to help a person reconvene the 
powers of the self and return, as far as 


possible to his [or her] conception of a 
normal life.*” 


The obvious concern is that by treat- 
ing only the injuries and physical 
symptoms, physicians fail to address 
the underlying family violence prob- 
lem that is at the root of the patient’s 
physical injuries. By ignoring the 
abuse, physicians allow it to continue 
and, in some cases, to escalate.®? 


The second ethical principle of 
nonmaleficence requires that a phy- 
sician “do no harm.” This principle 
likewise requires a physician to di- 
agnose domestic abuse and provide 
intervention. In fact, when a diagno- 
sis of abuse is missed, treatment 
likely will be inappropriate and, 
sometimes, harmful. For example, 
physicians may prescribe narcotics 
and sedatives to abuse victims who 
are often at a greater risk for suicide 
and drug and alcohol abuse. The most 
important thing physicians can do to 
end the violence and protect the 
health of their abused patients is to 
be able to recognize and acknowledge 
the abuse.® Only then can the phy- 
sician hope to “heal” the patient. As 
discussed, the Florida Legislature 
has recognized this important goal 
and has acted upon it. Once a physi- 
cian recognizes and diagnoses the 
abuse, however, how can he or she 
report it to law enforcement authori- 
ties without violating patient confi- 
dentiality concerns? 
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Legislature’s Responsibility 
to Ensure Adequate Reporting 
Physicians often are concerned 
about reporting domestic violence 
incidents because of their ethical ob- 
ligation to maintain patient confi- 
dentiality. In view of the present 
state of the law in Florida, this is a 
valid concern. Currently, Florida law 
requires a physician to report only 
suspected child abuse or elder abuse 
to local protective service or law en- 
forcement agencies.** Physicians in 
Florida also have an obligation to 
report to their local sheriff’s depart- 
ment when they treat persons suffer- 
ing from a gunshot wound or “other 
wound indicating violence.”*’ At the 
present time, however, there is no law 
that requires a physician to report 
suspected domestic violence of adult 
victims in Florida® absent the pres- 
ence of a“wound indicating violence.” 
Attorneys should therefore counsel 
their physician-clients that they 
should not notify spouses, partners, 
or other third parties, including law 


enforcement, of an abuse diagnosis 
without having first obtained the 
express consent of the adult victim, 
preferably in writing. 

Some states have chosen to man- 
date statutorily that physicians re- 
port suspected domestic violence 
abuse to the authorities. California, 
for example, recently amended its 
statute to provide that any health 
care practitioner must report known 
and suspected abuse,* and the stat- 
ute is fairly specific in describing 
what constitutes “assaultive or abu- 
sive conduct.”® The statute provides 
in pertinent part that: 


(a) Any health practitioner employed in 
a health facility, clinic, physician’s office, 
local or state public health department, 
or a clinic . . . who, in his or her profes- 
sional capacity or within the scope of his 
or her employment, provides medical ser- 
vices for a physical condition to a patient 
whom he or she knows or reasonably sus- 
pects is a person described as follows, 
shall immediately make a report in ac- 
cordance with subsection (b): 

(1) Any person suffering from any 
wound or other physical injury inflicted 
by his or her own act or inflicted by an- 
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other where the injury is by means of a 
firearm. 

(2) Any person suffering from any 
wound or other physical injury inflicted 
upon the person where the injury is the 
result of assaultive or abusive conduct. 


The statute defines “assaultive or 
abusive conduct” to include murder; 
manslaughter; mayhem; aggravated 
mayhem; torture; assault with intent 
to commit mayhem, rape, sodomy, or 
oral copulation; administering con- 
trolled substances or anesthetic to 
aid in commission of a felony; battery; 
sexual battery; incest; throwing any 
vitriol, corrosive acid, or caustic 
chemical with intent to injure or dis- 
figure; assault with a stun gun or 
taser; assault with a deadly weapon, 
firearm, assault weapon, or machine 
gun, or by means likely to produce 
great bodily injury; rape; spousal 
rape; procuring any female to have 
sex with another man; child abuse or 
endangerment; abuse of spouse or 
cohabitant; sodomy; lewd and lascivi- 
ous acts with a child; oral copulation; 
genital or anal penetration by a for- 
eign object; elder abuse; or an at- 
tempt to commit any of these speci- 
fied crimes. 

The California law requires that 
the report be made immediately by 
telephone to a law enforcement 
agency,” and that the verbal report 
be followed up by a written report 
within two working days of the ver- 
bal report.® California further 
passed a separate law dealing spe- 
cifically with physicians and sur- 
geons, which requires not only the 
reporting of those acts outlined in 
Cal. Penal Code (West Supp. 1998) 
§11160, but further requires that 
the physician or surgeon make very 
specific findings in the patient’s 
medical record to include “the name 
of any persons suspected of inflict- 
ing the wound, other physical injury, 
or assaultive or abusive conduct upon 
the person”® and “a map of the in- 
jured person’s body showing and 
identifying injuries and bruises at 
the time of the health care.”®* The 
physician also must include a copy 
of the law enforcement reporting 
form in the medical record.™ The law 
also “recommend[s] that the physi- 
cian or surgeon refer the person to 
local domestic violence services if the 


person is suffering or suspected of 
suffering from domestic violence.”® 
Finally, California provides immu- 
nity from civil and criminal liability 
for all health care practitioners who 
report in accordance with the law, 
and makes it a misdemeanor for fail- 
ing to report an incident.” Obvicusly, 
a statute this specific will provide 
physicians with the guidance they 
need to report domestic violence in- 
cidents in good faith and, because of 
the specific mandates regarding 
what information should be included 
in the medical record, will make it 
easier to prosecute the batterer. 

Other states also have provided 
reporting requirements, although 
their laws are not as specific and do 
not go as far as the law in Califor- 
nia. In Kentucky, a physician must 
report known or suspected domestic 
abuse of an adult patient to the 
Commonwealth’s Department of So- 
cial Services for investigation.”! The 
Kentucky statute provides, in perti- 
nent part, that: 

(2) Any person, including, but not lim- 
ited to, physician, law enforcement officer, 
nurse, social worker, department person- 
nel, coroner, medical examiner, alternate 
care facility employee, or caretaker, hav- 
ing reasonable cause to suspect that an 
adult has suffered abuse, neglect, or ex- 
ploitation, shall report or cause reports 
to be made in accordance with the provi- 
sions of this chapter. Death of the adult 
does not relieve one of the responsibility 
for reporting the circumstances sur- 
rounding the death. 

(3) An oral or written report shall be 
made immediately to the department” 
upon knowledge of the occurrence of sus- 
pected abuse, neglect, or exploitation of 
an adult. Any person making such a re- 
port shall provide the following informa- 
tion, if known: The name and address of 
the adult, or of any other person respon- 
sible for his care; the age of the adult; 
the nature and extent of the abuse, ne- 
glect, or exploitation, including any evi- 
dence of previous abuse, neglect, or ex- 
ploitation; the identity of the perpetrator, 
if known; the identity of the complain- 
ant, if possible; and any other informa- 
tion that the person believes might be 
helpful in establishing the cause of abuse, 
neglect, or exploitation. 

(4) Upon receipt of the report, the de- 
partment shall take the following action 
as soon as practical: 

(a) Notify the appropriate law enforce- 
ment agency; 

(b) Initiate an investigation of the 
complaint; and 

(c) Make a written report of the ini- 
tial findings together with a recommen- 
dation for further action, if indicated.” 
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As in California, physicians prac- 
ticing in Kentucky who report inci- 
dents in accordance with the statute 
are immune from civil or criminal 
liability so long as they report in good 
faith.* Accordingly, the traditional 
physician-patient privilege is inap- 
plicable.* If a Kentucky physician 
fails to report, he or she shall be 
guilty of a misdemeanor.” 

The state of New Mexico also has 
a reporting statute, although it is not 
as comprehensive as those in Cali- 
fornia or Kentucky. The New Mexico 
statute requires that anyone who has 
reasonable cause to believe an adult 
has been abused to report this knowl- 
edge or be guilty of a misdemeanor.” 

In states like Florida where 
batterers can continue to frighten and 
subjugate their victims into submis- 
sion, physicians’ hands are tied with- 
out statutory authority to contact law 
enforcement authorities. Attorneys, 
physicians, and other health care pro- 
fessionals should lobby their local leg- 
islators to enact legislation—as have 
the other states previously discussed— 
that requires all physicians licensed 
and practicing in the state to report 
suspected domestic abuse either to law 
enforcement authorities or, better yet, 
to a department created specifically for 
the purpose of handling the reporting 
of such incidents. The law should simi- 
larly immunize the physician from civil 
and criminal liability when the report 
is made in good faith. In addition, the 
law should impose criminal penalties 
against those physicians who fail to 
report. Until such time as the Florida 
Legislature imposes such a require- 
ment, however, it is up to physicians 
to encourage their patients whom they 
suspect have been domestic violence 
victims to seek help. 


Identifying Resources and 
Assisting in Making Referral 
Notwithstanding the ethical and 
legal obligations previously dis- 
cussed, physicians in Florida con- 
tinue to be hesitant to inquire about 
domestic abuse. In one study, the 
majority of physicians surveyed who 
acknowledged that they did not ef- 
fectively screen their patients for 
domestic abuse identified the time 
constraints of a busy practice as the 
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major deterrent.”* Although other 
health care professionals may vali- 
date and empathize with this con- 
cern, physicians must recognize that 
their inactions will have serious con- 
sequences for their battered patients. 

Accordingly, in order to provide the 
best assistance within the present 
bounds of the law, the physician 
should encourage the domestic vio- 
lence victim to consent to having law 
enforcement authorities notified. 
Because victims often are embar- 
rassed, ashamed, or frightened to 
reveal that they have been battered, 
however, they may be hesitant to give 
their consent. In those instances, the 
physician should maintain the 
patient’s confidentiality and provide 
the victim with the necessary refer- 
ral information to other health care 
professionals trained to deal with 
such situations, such as social work- 
ers. If the patient continues to refuse 
to discuss the matter, the physician 
should provide the patient with in- 
formation regarding resources that 
are available. 

In Florida, a 24-hour domestic vio- 
lence hotline is available for toll-free 
counseling and information. That 
number is 1-800-500-1119. The coun- 
selors answering the toll-free line 
may refer the victim to a local domes- 
tic violence center. Since implemen- 
tation of the Governor’s Task Force 
recommendations, Florida has estab- 
lished at least 37 certified domestic 
violence centers across the state that 
will provide information and referral 
services, counseling and case man- 
agement services, temporary emer- 
gency shelter for more than 24 hours, 
educational services for community 
awareness relative to domestic vio- 
lence, and assessment and appropri- 
ate referral of resident children.” 


Conclusion 

Domestic violence will likely con- 
tinue to be a major problem in 
Florida. If abuse is to be prevented, 
physicians in all settings must com- 
ply with the statutes and educate 
themselves and assess all patients 
for abuse during each visit. Moreover, 
and more importantly, the Florida Leg- 
islature must enact laws, as have other 
states before it, to require physicians 


to report acts of suspected abuse, and 
to relieve the physician of civil or crimi- 
nal liability if the physician made the 
report in good faith. Only through 
these measures can physicians and 
legislators promote the health and 
well-being of Floridians. 0 
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Internet Misuse 
the Workplace: 


A Lawyer's Primer 


by James Garrity and Eoghan Casey 


omputers are swiftly transforming the work en- 

vironment, creating new opportunities and prob- 

lems so quickly that keeping up is often diffi- 

cult. The typical 1998 desktop business com- 
puter has more raw computing power than many main- 
frame computers had in 1990.' In many organizations, 
computers are used at every level—by owners, managers, 
and both professional and clerical staff. Computers also 
have finally legitimized the home office as a true equiva- 
lent of the traditional office environment. Though these 
advances in technology have brought many benefits to the 
workplace, they have also enabled employees with mali- 
cious intent and broad system access to cause grievous 
harm to their companies, coworkers, and clients. In fact, 
past studies of workplace computer crimes cited in the 
FBI’s Law Enforcement Bulletin identified full-time em- 
ployees, followed by part-time and contract employees, as 
the most significant threat to an organization’s computer 
systems.” Why is this so? One reason is that employees 
have a level of access to internal networks and data that a 
hacker can only dream of. Another is that employees some- 
times have personal interests, motives, and grievances that 
conflict with those of his or her employer. The Internet 
can satisfy those interests, and employees have not over- 
looked it. 

Lawyers are well positioned to help clients understand 
Internet-related risks, to develop Internet usage policies, 
to conduct investigations, and to initiate civil and crimi- 
nal actions when clients discover employee misconduct. 
This article is a primer for lawyers on those risks. It ex- 
plains basic Internet features, and how employees may 
misuse these features. It also outlines the major laws gov- 


22 THE FLORIDA BAR JOURNAL/NOVEMBER 1998 


erning Internet and computer misconduct, and discusses 
ways of preserving evidence. But appreciating the risks is 
personally important for lawyers as well. Any computer 
from which law firm employees can get to both client data 
and the Internet poses a risk. The possibility that client 
or law firm data can be compromised means that lawyers 
must for their own purposes understand how firm employ- 
ees may misuse the Internet. 


Scope of the Problem 

The commission of crimes or civil wrongs via the 
Internet® can be subtler and more damaging than the same 
acts committed in traditional fashion. On the Internet, 
hate mail needs no paper, no envelopes, and no stamps; 
pornography needs no film screen, projector, or printer. 
Manufacturers now ship most mass-market computers 
Internet-ready, with sophisticated communications soft- 
ware that can send and receive documents, videos, photo- 
graphs, audio and computer programs. Microsoft’s latest 
operating system, Windows 98, completely integrates 
Internet access into the operating system itself, making it 
more difficult than ever to block employee access. Mali- 
cious employees can make files and records disappear with 
the push of a button, and distribute confidential records 
worldwide in a matter of minutes. Alternatively, an em- 
ployee can transfer records to a personal e-mail address 
so the stolen data can be distributed or analyzed at a more 
leisurely pace. Employees also can configure their 
company’s computer to allow remote, unauthorized users 
to search system directories and files, retrieving whatever 
data the intruder chooses.‘ Or the employee can leave data 
where it is, but download military-grade encryption soft- 
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ware’ and scramble it, making it use- 
less. The potential for harm is espe- 
cially great in organizations, includ- 
ing law firms, that trade in 
information and thus are essentially 
electronic “data warehouses.” These 
entities are ripe targets for malicious 
employees. 

Employee misuse of computers and 
the Internet occurs in organizations 
of every size, and in both the public® 
and private’ sectors. While some 
employers have elaborate policies 
and procedures in place for prevent- 
ing Internet misuse, those policies 
often are too vague, outdated, or not 
actively enforced. Managers also may 
overestimate employee loyalty, or 
their own skills in detecting com- 
puter-based misconduct. For ex- 
ample, many believe users can only 
transfer computerized files as attach- 
ments to a delivery vehicle such as 
e-mail. In fact, one can easily trans- 
fer files via the Internet without e- 
mail. Depending on the method used, 
there may be no physical sign on the 
organization’s system that the trans- 
fer occurred.* Moreover, segregating 
the helpful from the harmful is no 
easy task. Once connected to the 
Internet, an organization will find it 
difficult to impose content-based re- 
strictions (unlike Westlaw or Lexis 
and similar services, which allow se- 
lective access to content).° 


Internet Services 
and Associated Risks 

Given the complexity of the 
Internet, it can be daunting to ad- 
dress the opportunities that it en- 
ables. This section reviews some of 
its basic features, with the goal of 
simplifying the areas most likely to 
be accessed by employees using the 
Internet. 

The World Wide Web. The web is 
what most people think of when they 
hear the term “Internet.” Using the 
web, organizations and individuals 
alike make information and com- 
modities available to anyone in the 
world. Employee visits to illicit sites 
on the World Wide Web are common- 
place. Thousands of free websites 
contain inappropriate materia! that 
ranges from pornography to stolen 
software to advice on illegal activi- 


Employee misuse of 
computers and the 
Internet occurs in 
organizations of 
every size, and in 
both the public and 
private sectors. 


ties. Such sites are usually found by 
using free “search engines” to track 
down material on a specific topic. 
Using any of several popular search- 
capable sites on the web, a user can 
enter desired words or phrases and 
retrieve a list of relevant sites. The 
user then can go directly to any of 
the listed sites, returning to the list 
as desired to go directly to any other 
site on the retrieved list. This pro- 
cess is sometimes referred to as “surf- 
ing” the web. 

E-mail. E-mail is the most famil- 
iar method for sending and receiving 
information through the Internet. All 
major online services include e-mail 
functions as a standard feature. Em- 
ployees can transmit e-mail to oth- 
ers whether or not they use the same 
online service and despite their lo- 
cation within or outside the United 
States. Most e-mail services allow 
you to“attach” computer files. E-mail 
attachments can include any kind of 
computer file, including text, photos, 
sound, video, or an entire computer 
program. This means that virtually 
any form of intellectual property can 
be compromised with e-mail. 

The identity of the sender of an e- 
mail transmission may not be easy 
to figure out. A user can forge a re- 
turn address on e-mail messages to 
conceal its origin. Several hacker 
sites on the Internet explain the pro- 
cedure. An employee can send ha- 
rassing e-mail that says the author 
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is anyone he or she chooses, such as 
“YourTormentor@Forever.com.” 
Sometimes a person skilled in 
Internet crime can discern the 
sender’s identity. Computers usually 
relay e-mail transmissions on the 
Internet across several networks be- 
fore they reach their destination. The 
transmission of an e-mail message 
leaves an evidence trail that may 
permit eventual identification. Send- 
ing truly anonymous e-mail—com- 
pletely stripped of any identifying 
information—is possible technically, 
but it requires more effort than most 
people are willing to expend."® 

Newsgroups. Internet newsgroups 
are essentially computer-era bulletin 
boards. Here anyone can post text, 
photographs, software, and full-mo- 
tion videos for unrestricted, world- 
wide copying. Most newsgroups are 
part of a free, global system called 
the User’s Network (Usenet). There 
are over 30,000 newsgroups on 
Usenet," covering every imaginable 
topic, from the trivial’? to the crimi- 
nally deviant.!* Newsgroups are easy 
to use, similar in many ways to e- 
mail. The main difference between 
the two is that e-mail messages are 
private messages to specific individu- 
als, while newsgroup messages are 
available to the public. Newsgroup 
postings often contain forged e-mail 
return addresses. Any office com- 
puter that can reach the Internet can 
access Usenet. 

Unlawful pornography is more 
likely to be found on Usenet than on 
the web because of Usenet’s greater 
relative anonymity. A sample Usenet 
newsgroup database search" con- 
ducted for this article, and using the 
terms “pedophile,” “preteen,” and 
“girls,” retrieved more than 50 sites 
whose newsgroup title alone suggests 
the availability of unlawful content. 
Since Usenet messages are broadcast 
to millions of people around the 
world, it is the perfect medium for 
employees who are trying to reach a 
large audience. 

Chat. Live conversations between 
users on the Internet exist in many 
formats (text, audio, video, and vir- 
tual reality), on all conceivable top- 
ics, and take place 24 hours a day. 
IRC (Internet Relay Chat) is cur- 


rently the largest chat network and 
can be used by anyone with Internet 
access. Online services such as 
America Online and Yahoo also offer 
chat rooms, but the topics of conver- 
sation found within these main- 
stream services tend to be far milder 
than those in the freewheeling 
Internet environment. 

The IRC network is accessible us- 
ing free or low cost, easy-to-use soft- 
ware.’ Two of the most popular IRC 
software programs are mIRC and 
PIRCH. On IRC at any given time, 
there are thousands of chat rooms in 
operation worldwide. Many IRC chat 
rooms exist solely to facilitate unlaw- 
ful activities, primarily through the 
exchange of computer files. Employ- 
ees can send any type of computer- 
ized company or firm record this way. 
Employees can load IRC software 
and even allow other IRC users to 
access the organization’s computer 
files directly. There generally is no 
record of file transfers on the IRC 
network or on the victimized com- 
puter. In other words, a company or 
firm whose data is being compro- 
mised in this way may never know it 
occurred. 

ICQ (“I seek you”) is a relatively 
new live chat network with a differ- 
ence. Instead of gathering in chat 
rooms, ICQ users must seek each 
other out and jointly agree to have a 
conversation. While this limits con- 
tact with others on the ICQ network, 
it enables more private conversations 
than other chat networks. In this re- 
spect, misconduct facilitated by ICQ 
is more difficult to detect because a 
third party cannot participate in ICQ 
conversations unless invited. While 
users must register with ICQ, they 
can do so with false names and e- 
mail addresses. In the next version 
of ICQ software, users will be also 
able to hide their Internet Protocol 
address, an identifying number that 
law enforcement officials have long 
regarded as immutable evidence of 
a user’s identity. As an indicator of 
the high volume of activity on the 
Internet even in comparatively un- 
known areas like ICQ, it is worth- 
while noting that ICQ announced 
that it reached the 14 million user 
mark in early July 1998. In Febru- 


ary 1998 ICQ set new records for new 
subscribers in a single day (50,000) 
and for the number of users online 
at one time (400,000).'6 


Theories of Liability 

Understanding the basic makeup 
of the Internet is necessary to pre- 
vent and investigate its misuse. A 
review of some basic liability consid- 
erations also is helpful, because it 
illustrates why an active prevention 
program is important. The Internet’s 
simultaneous presence in all states 
and countries, and its ability to let 
users make thousands or even mil- 
lions of copies from a single posted 
document, photograph, video, or song 
poses unique problems of criminal, 
civil, and ethical liability. 

An employee’s misuse of the 
Internet poses risks of criminal and 
civil liability for the organization and 
the employee. For professionals such 
as attorneys, physicians, and others 
with an ethical obligation to safe- 
guard client confidences, misconduct 
involving client information may 


lead to ethical grievances where a 
professional fails to protect confi- 
dences from disclosure. Other prob- 
lems can include embarrassing press 
coverage, the loss of business, the 
temporary or permanent seizure of 
part or all of the organization’s com- 
puter system, the disclosure of inter- 
nal company secrets, and the possi- 
bility of additional criminal charges 
or civil actions based on other infor- 
mation discovered on_ the 
organization’s systems during the 
initial investigation. 

Criminal liability. The risk of 
criminal charges for an employer 
generally depends on whether the 
employer (or a principal) was an ac- 
tive participant in the offense. Key 
laws governing Internet crime focus 
on the offending user, not the owner, 
of the system. Nonetheless, even a 
genuinely innocent owner has some 
risk. Law enforcement may err in 
arresting an owner, for example, be- 
cause of a mistaken belief about the 
way computers store data. Unlike 
physical filing cabinets—which gen- 
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erally are very close to the owner of 
its contents—the “virtual” filing cabi- 
nets of online directories and files are 
all in the same place, and often are 
accessible to hundreds of employees 
in remote locations. An employee at- 
tempting to hide illicit computer files 
might store them in a supervisor’s or 
coworker’s directory, creating at least 
a surface impression that the files 
belong to the supervisor or coworker. 
A truly malicious employee could do 
this and then place an anonymous 
call to the police, falsely alluding to 
“vague comments” by the victim 
about having some “special files” in 
his system. If the idea of employees 
planting false computer evidence 
seems far-fetched, consider this: In 
1996, an employee of the Oracle Com- 
puter Corporation actually won a 
$100,000 settlement in a wrongful 
termination suit based on a phony e- 
mail message she concocted in her 
supervisor’s name. Only after the 
employer settled the case, and the 
supervisor’s reputation was in tat- 
ters, did investigators determine that 
the message was a fake.’ 

In many ways, laws treat a com- 
puter used in Internet-based crime 
as a weapon, much like a gun or a 
knife. Its use can therefore lead to 
additional charges® or a heightened 
degree of severity.’® Its national and 
worldwide accessibility creates risks 
of legitimate multiple prosecutions or 
lawsuits in several jurisdictions si- 
multaneously.”® For example, some 
states treat a computer crime as hav- 
ing occurred in their jurisdiction if 
in the process a transmission used 
any computer in their jurisdiction. 
Networks route the typical Internet 
transmission through several relay 
computers—chosen during transmis- 
sion by the networks, not the user— 
on its way to the intended recipient. 
Thus, transmission of a single e-mail 
conceivably could violate the laws of 
many states.”! Prosecutors might in- 
terpret some state laws to treat, asa 
separate offense of “distribution,” 
each download of an obscene photo- 
graph that your employee posted. 
Postings in Usenet newsgroups, for 
example, can be downloaded an un- 
limited number of times, since each 
user is merely downloading a copy, 


Some states treat a 
computer crime as 
having occurred in 
their jurisdiction if in 
the process a 
transmission used 
any computer in 
their jurisdiction. 


not the original. Finally, some 
Internet transmissions may violate 
the laws of several countries. The 
transmission of certain material, 
such as images depicting nudity, may 
violate the laws both of the United 
States and the country in which the 
material is received or available. In- 
vestigators in any jurisdiction may 
pursue an Internet crime where their 
laws permit prosecution.” 

Florida’s principal law on crimes 
against computer software, hard- 
ware, and access is the Florida Com- 
puter Crimes Act.?* The act treats 
computer crimes as against intellec- 
tual property,** and is designed to 
supplement, not replace, other avail- 
able charges. It criminalizes the act 
of modifying, destroying, disclosing, 
or taking “data, programs, or sup- 
porting documentation residing or 
existing internal or external to a com- 
puter, computer system, or computer 
network.” It proscribes similar con- 
duct toward computer equipment 
and supplies, and makes it a crime 
to gain unauthorized access or to 
deny access to legitimate users. An- 
other Florida statute, the Computer 
Pornography and Child Exploitation 
Prevention Act of 1986, makes it a 
crime to use a computer to upload, 
transmit, print, send or receive, or 
buy or sell child pornography. The 
statute also proscribes the use of a 
computer to lure a minor into certain 
sexual activities, and makes it a 
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crime for any “owner or operator” of 
a “computer on-line service, Internet 
service, or local bulletin board ser- 
vice” to knowingly permit subscrib- 
ers to use the service to violate the 
act. Importantly, the statute does not 
define these terms, a noteworthy 
omission for companies with a pres- 
ence on the Internet. The language 
is clearly aimed at major Internet 
service providers, such as 
CompuServe and America Online. 
Less clear is whether it applies to 
companies that maintain a website 
as an adjunct of their regular busi- 
ness, to allow clients to post mes- 
sages, upload or download files, or 
participate in chat sessions. 

At the federal level, there are sev- 
eral legislative enactments aimed at 
computer crime. But the manner in 
which statutory enactments are 
passed—by appending short new 
amendments to existing laws, using 
“short titles” that suggest a compre- 
hensive new body of law—can slow 
the process of identifying Internet- 
related laws. For example, one law 
curbing the Internet’s use as a trad- 
ing post for child pornography—the 
Child Pornography Prevention Act of 
1996?’—is a four-paragraph amend- 
ment to a law preceded by an amend- 
ment titled the Child Protection Res- 
toration and Penalties Enhancement 
Act of 1990, which was preceded by 
an amendment titled the Child Pro- 
tection and Obscenity Enforcement 
Act of 1988, which was preceded by 
an amendment titled the Child 
Sexual Abuse and Pornography Act 
of 1986, which was preceded by other 
amendments that date back to 1977, 
almost 20 years earlier. 

The federal equivalent of Florida’s 
Computer Crimes Act is an enact- 
ment known as the Computer Fraud 
and Abuse Act (CFAA).”* Like its 
state counterpart, it is very broad in 
scope and is the federal government’s 
core deterrent against crimes made 
possible or easier because of comput- 
ers. Reduced to its essence,” the 
CFAA makes it a crime for an unau- 
thorized user to access a computer 
that is federally owned or is a “pro- 
tected computer” for the purpose of 
1) obtaining records from a bank, 
credit card issuer, or consumer re- 


porting agency; 2) committing fraud 
or extortion; 3) transmitting destruc- 
tive viruses or commands; 4) traffick- 
ing in stolen passwords; or 5) threat- 
ening to damage a computer system 
in order to extort money or other 
things of value. A “protected com- 
puter” is a computer 1) used exclu- 
sively by a financial institution or the 
United States Government; 2) used 
on a nonexclusive basis but where 
the conduct affects use by the finan- 
cial institution or the government; or 
is 3) used in interstate or foreign 
commerce or communication. This 
last element is intended to keep the 
federal government out of purely lo- 
cal computer crimes, but the 
multistate nature of Internet trans- 
missions suggests that almost any 
Internet activity will amount to “in- 
terstate commerce.” 

Another federal law that has con- 
siderable relevance to the work- 
place—because of the popular prac- 
tice of downloading copyrighted 
works from the Internet—is the No 
ElectronicTheft (NET) Act. NET was 
signed into law in December 1997 by 
President Clinton. It specifically tar- 
gets Internet-based copyright in- 
fringements.*° NET was enacted to 
deter people from using online bul- 
letin boards or newsgroups for the 
exchange of digital software, music, 
and video files. Some observers be- 
lieve this law is the product of an 
entertainment industry upset over 
the ease with which artistic works 
and software can be distributed over 
the Internet. The lobbying effort for 
NET was similar to that used when 
VCRs became popular. Making unau- 
thorized copies of copyrighted works 
has always been an actionable civil 
wrong, but was not a crime unless 
money was involved. Thus, perhaps 
the most significant change effected 
by NET is that criminal prosecution 
no longer will require a motive of fi- 
nancial gain. “Financial gain” (a re- 
quirement for some criminal copy- 
right sanctions) is now defined to 
include “anything of value.” This is 
essentially an end run around what 
was known as the LaMacchia Exemp- 
tion, which exempted software copy- 
ing from criminal prosecution unless 
it is willful and for profit. The re- 


ported impetus for NET was an MIT 
student who openly downloaded 
copyrighted works but distributed 
them for free to avoid criminal in- 
fringement actions. 

A federal law that provides crimi- 
nal penalties for intercepting e- 
mail—which raised questions about 
employer monitoring—is the Elec- 
tronic Communications Privacy Act 
(ECPA).*! The ECPA makes it a fed- 
eral felony to intercept electronic 
communications, or to disclose or use 
the contents of an electronic commu- 
nication, notably e-mail. Employers 
often ask whether the ECPA prevents 
them from monitoring e-mail as part 
of an employee’s Internet activity. For 
several years, the capability has ex- 
isted to allow employers to remotely 
view real-time images of employees’ 
computer screens, to monitor key- 
stroke rates, and to track the time 
an employee’s keyboard is idle. Now, 
“filtering technology” software mak- 
ers encourage employers to “fully 
understand how the Internet is be- 
ing used within the company” by or- 
ganizing employee Internet activity, 


including e-mail, “into one of 29 cat- 
egories to produce graphical analy- 
sis of Internet activity.”°? Another 
program allows managers concerned 
with Internet policy violations to “see 
who violated the policy, when and 
how many times,” and then “either 
discuss the issue with the employee 
off-line or use the software to begin 
blocking access and issuing violation 
messages.”** 

The ECPA contains no flat rule 
excluding employers. However, it con- 
tains several statutory exceptions 
that suggest employers are protected 
in most cases. The ECPA creates a 
“provider exception” that allows the 
provider of a computer system (such 
as an internal company network) to 
“intercept, disclose, or use that com- 
munication in the normal course of 
his employment while engaged in 
any activity which is a necessary in- 
cident to the rendition of his service 
or to the protection of the rights or 
property of the provider of that ser- 
vice. .. .”** In cases of Internet mis- 
conduct, employers can argue that 
interceptions were needed to inves- 
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tigate a possible security breach.* 
Second, an employer can argue that 
the computer and e-mail system pro- 
vided to the employee and used to 
review e-mail was furnished and 
used in the ordinary course of busi- 
ness and do not constitute the “elec- 
tronic device” contemplated by the 
ECPA.* Courts have demonstrated 
a willingness to examine the nature 
of the interception, and the inter- 
cepted communications, to decide if 
the “ordinary course of business ex- 
ception applies.*’ Third, an employer 
can argue express or implied consent. 
Whether this exception applies will 
again depend on both the nature of 
the monitoring and the content of the 
communication. In all cases except 
during an active investigation of 
employee Internet misconduct, an 
employer is better served by adopt- 
ing express Internet monitoring poli- 
cies and procedures, and by requir- 
ing employees to sign an 
acknowledgment of the policy. 

Civil liability. Internet-related 
misuse can result in civil litigation 
against both employee and employer 
under a number of legal theories. 
Civil liability poses a greater risk to 
the organization because negligent 
policing of Internet activities, and not 
actual knowledge of the wrongdoing, 
will be the claimed shortcoming in 
most instances. Based on the kinds 
of activities discussed at the outset 
in this article, possible civil claims 
may include sexual harassment,*® 
discrimination, fraud, and trademark 
and copyright infringements. Other 
claims may include invasion of pri- 
vacy and negligence. Possible plain- 
tiffs include the intended targets of 
the employee’s conduct (employees at 
other locations, customers, third par- 
ties), unintended targets (e.g., third 
parties who loaded a virus-infected 
program, or who inadvertently saw 
a malicious or threatening commu- 
nication), clients of the employer 
(whose confidential data, or trade 
secrets, were disclosed), and other 
employees of the company (who may 
have had confidential personal data 
revealed by the offender). 

Ethical violations. The risk of the 
malicious disclosure of client secrets 
may be one of the most personally 


compelling reasons for lawyers in 
particular to understand how the 
Internet works and how client confi- 
dences can be severely and irrepara- 
bly compromised without effective 
Internet usage policies. The Rules 
Regulating the Florida Bar impose a 
solemn obligation on attorneys to 
maintain the confidences of their cli- 
ents. Other professions, such as CPAs 
and physicians, have similar obliga- 
tions. Rule 4-1.6, titled Confidential- 
ity of Information, provides that “A 
lawyer shall not reveal information 
relating to representation of a client 
except as stated in subdivisions (b), 
(c), and (d), unless the client consents 
after disclosure to the client.” The 
Comment to Rule 4-1.6 states that 
“The observance of the ethical obli- 
gation of a lawyer to hold inviolate 
confidential information of the client 
not only facilitates the full develop- 
ment of facts essential to proper rep- 
resentation of the client but also en- 
courages people to seek early legal 
assistance.” In law firms with 
Internet access, client confidences 
are at risk of both intentional and 
accidental disclosure. Depending on 
how the employee makes the disclo- 
sure, complete retrieval of the infor- 
mation may be impossible. 

No state bar association appears 
to have addressed the ethical issues 
raised by storing client data on the 
same computer that has national or 
worldwide data distribution capabili- 
ties. Some state bars have passed on 
the subject of attorney-client e-mail 
transmissions” but The Florida Bar 
has not. However, prudence dictates 
those professional associations such 
as law firms, CPA firms, and medi- 
cal groups should use available se- 
curity precautions such as encrypt- 
ing software when transmitting 
communications that rely on the 
Internet for delivery. 


Looking for Clues 
to Employee Misconduct 
Unless the misconduct is an iso- 
lated incident or the work of a highly 
skilled employee, there usually will 
be some tangible evidence of Internet 
misconduct, whether it is stored on 
the employer’s system, on a remote 
system, or is manifested in other 
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ways (e.g., computer printouts, com- 
pany telephone records, incoming e- 
mail messages, floppy disks). The 
proper investigative methods used by 
the employer, attorney, or computer 
expert will depend on the perceived 
scope of the violation and the pos- 
sible responses if misconduct is es- 
tablished, e.g., employee discipline, 
civil litigation, or criminal charges. 
Computer evidence is inherently 
fragile. Hence a cautious and in- 
formed approach is necessary, based 
on a plan thoughtfully developed be- 
fore misconduct has occurred. 

Of course, before an employer un- 
dertakes a search of an employee’s 
work space, counsel should confirm 
that the search does not violate the 
employee’s privacy rights. Courts 
have held that in some situations 
employees may have a reasonable 
expectation of privacy in their work 
area. This is true in both public and 
private sectors. Workplace investiga- 
tions of state or other government 
employees are subject to the limits 
of the Fourth Amendment’s proscrip- 
tions against unreasonable searches 
and seizures. Still, the U.S. Supreme 
Court has refused to impose warrant 
or probable-cause requirements on 
government employers. Instead, it 
has adopted a reasonableness stan- 
dard for government workplace 
searches, and deemed such searches 
permissible either for work-related 
purposes (i.e., to find a needed file) 
or to investigate suspected work-re- 
lated misconduct.*® The Fourth 
Amendment does not bind private 
employers, but they may find their 
bed of thorns lies in a state common 
law action for invasion of privacy. The 
reason for the search, the nature of 
the position held by the employee, 
and the thing searched (e.g., a desk, 
a computer, or personal briefcase) all 
are important factors in determining 
the propriety of the search. In either 
sector, however, an employer can 
lower an employee’s expectation of 
privacy by adopting a clear policy 
about what is not considered private 
and thus is subject to search. 

System programs and files. There 
are several ways to find out which 
websites and what materials were 
viewed on a given computer. Obvi- 


ously, the bookmarks or favorite 
places in a person’s web browser will 
give you a list of frequented sites. 
However, this information is easily 
altered or deleted and may not accu- 
rately reflect the user’s activities. 
More thorough records of what were 
viewed can be found by examining 
the cache, history, and “cookies” of a 
specific browser. 

By default most web browsers 
store temporary copies of web pages 
on a computer to improve perfor- 
mance. Unless altered by the user, 
this copied material is stored in a 
directory called “cache” by Netscape*! 
and “Temporary Internet Files” by 
MS Internet Explorer. Files are 
stored in the cache until more recent 
files overwrite them. Also, both ma- 
jor browsers keep a history of the 
media that has been viewed along 
with associated dates and times. The 
Netscape Navigator history file is 
called “netscape.hst” and can be 
viewed by typing “about:global” in 
the location field of the browser. Simi- 
larly, MS Internet Explorer has a his- 
tory folder that can be viewed using 
the Go — Open History Folder menu 
option. How far back the history ex- 
tends depends on how users config- 
ure the browser and how carefully an 
employee cleans up after browsing 
the web. In some cases, the history is 
complete. In others it is nonexistent. 
The absence of history can suggest 
either a lack of web activity or cover- 
ing behavior. 

“Cookies,” which are lines of text 
entered into a special file named the 
“cookie” file when certain (but not all) 
web pages are visited, can provide 
additional information about an 
employee’s web travels. Many 
websites use cookies to keep track of 
their visitors’ interests and past vis- 
its, usually for marketing purposes. 
Though cookies contain some infor- 
mation that will be meaningless to 
most people, they clearly show that 
the employee visited certain 
websites. 

System files are also an obvious 
and excellent source for clues of em- 
ployee misconduct. For example, 
searching a computer for certain 
words or phrases, or even for certain 
file extensions (GIF and JPG for im- 


age files, and MOV, MPEG, and AVI 
for video files), can reveal evidence. 
Most Windows-based systems permit 
searches using only the file extension 
as a search term. 

E-mail. Many organizations rou- 
tinely review their employees’ e-mail. 
E-mail can be examined on the main 
e-mail server or on employees’ indi- 
vidual computers. Even after users 
have deleted e-mail, it can remain on 
a computer indefinitely. Also, since 
many organizations regularly back 
up computer data, employers can 
sometimes recover e-mail years af- 
ter its first transmission, even if the 
author honestly believes her or she 
has erased all traces of it.* 

Newsgroups. If an employee has 
posted messages on any of the more 
than 30,000 public newsgroups, find- 
ing them and printing copies using 
one of several free Internet sites may 
be possible. The most developed, 
Dejanews,* allows searching by user 
name, by company name, and many 
other terms. Newsgroup postings sev- 
eral years old can be found using this 
feature. A search using the terms “at- 


torney” and “Florida Bar” for this 
article retrieved 21 messages from 
the year 1995 alone. Newsgroup 
postings can be deleted, but this is 
not a widely known fact nor is the 
process simple or self-evident. 
Dejanews also has a profile feature 
that allows one to retrieve a list of 
all messages posted by an individual. 
Dejanews does not archive images, 
but several other archives do, includ- 
ing images from pornographic 
newsgroups. Usenet archives are 
used by organizations to learn more 
about their employees, are used to 
gather evidence for criminal and civil 
cases, and also are used by criminals 
to gather information about victims. 

Besides the messages stored in 
Usenet archives, computers often 
store information about an 
individual’s Usenet activities. Most 
newsreaders (i.e., software used to 
view newsgroups) keep records of 
which newsgroups were visited and 
which messages have been read. How 
this information is stored depends on 
the newsreader but is rarely difficult 
to find and interpret. 
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Chat. Evidence of employee mis- 
conduct on a chat network is fleeting 
because, unlike Usenet or e-mail, 
computers do not usually record ac- 
tivities on live chat networks. One 
cannot search chat networks for past 
visits, file transfers, or conversations 
after the fact. Additionally, as was 
mentioned earlier, some chat soft- 
ware enables two computers to by- 
pass the chat network’s computers 
once a connection between the two is 
made. Therefore, even where a chat 
server can log and store communica- 
tions between users, those servers 
will be unable to maintain them once 
the users connect themselves directly 
to each other’s computers. These 
transient attributes of chat networks 
make them an ideal haven for crimi- 
nal activity. 

The first step in determining if 
employees are using Internet chat is 
to look for the software on the 
computer(s) in question. Popular 
chat-specific software often includes 
the IRC designation in its name, such 
as mIRC, PIRCH, VIRC, OrbitIRC, 
and EZ-IRC. Many of these programs 
can be downloaded free directly from 
the Internet. Even if a computer does 
not contain specific chat software, it 
is still possible that an employee may 
be using a chat program and trans- 
ferring or receiving files. Yahoo** and 
America Online have chat rooms that 
employees can access with regular 
browsers. Also, while some chat soft- 
ware such as mIRC can record chat 
room conversations word-for-word on 
a real-time basis, this is not the de- 
fault setting. Unless the employee 
configures the software to log activ- 
ity, or unless the system administra- 
tor does so, the computer will not cre- 
ate log files. Barring enactment of a 
company policy of electronic monitor- 
ing, there is very little that can be 
done to detect employee misuse of 
chat networks. 

Transmissions. Transmissions to 
and from an employee can be an ex- 
cellent source of information and evi- 
dence. They can confirm abusive or 
unlawful activity already suspected 
or alert the organization to new 
forms of abuse. Apart from what the 
e-mail or file contains, transmissions 
usually contain a wealth of clues 


about the source and destination of 
the transmission, even where the 
sender’s identity appears unknown. 


Collecting and 
Preserving Evidence 

Once employee misconduct is de- 
tected, the associated evidence 
should be carefully collected. A mis- 
take in collecting and preserving the 
evidence is often irreversible. Com- 
puter evidence is “live” in the sense 
that, unlike documents, mishandling 
can change its inherent state. Even 
the possibility of alteration can de- 
stroy the company’s case because it 
may not be possible to prove a nega- 
tive—that nothing has been changed. 
Consequently, there is no margin for 
error. Companies that can foresee the 
possibility of employee Internet mis- 
use must develop—with their legal 
counsel’—complete policies and pro- 
cedures for handling problem situa- 
tions. When the company is satisfied 
that wrongdoing has occurred, it 
should take certain steps at once to 
set the stage for proper evidence col- 
lection.*® 

Separate employee and computer. 
The employee and his or her com- 
puter terminal must be separated as 
quickly as possible, to prevent the 
destruction of evidence. It is possible 
to delete all information on a 
computer’s hard drive in a matter of 
minutes, and/or to notify associates 
via the Internet of the employer’s 
discovery of wrongdoing. The separa- 
tion should be done in as 
nonintrusive a manner as possible, 
since it is always possible other em- 
ployees are involved. The employer 
should change the suspected 
employee’s passwords to all company 
programs and accounts, remotely if 
possible, to maintain the terminal 
exactly as the employee left it. The 
employee’s work area also should be 
secured but not altered. Items that 
the employer must preserve in “as 
was’ condition include the computer 
hardware (e.g., the keyboard, moni- 
tor, CPU, and mouse), software (such 
as disks, tape, removable disk drives, 
and PCMCIA cards), documentation 
(manuals, printouts, notebooks, or 
notepads), and other components (in- 
cluding the printer if needed and all 
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cables). Trash cans are favorite re- 
positories for employees who sense 
something is amiss, and should be 
secured to ensure crucial evidence 
does not disappear. 

Assemble the team. If the incident 
merits it, the investigative team 
should meet to devise a strategy: the 
choice of remedy (e.g., criminal, civil, 
or merely disciplinary, including ter- 
mination) and the degree of preser- 
vation and collection justified by the 
wrongdoing. Team members might 
include a company principal or man- 
ager; the company’s attorney; the 
company’s system administrator; a 
private investigator or computer ex- 
pert; and, in some situations, a rep- 
resentative from a law enforcement 
agency. The involvement of state or 
federal law enforcement agencies 
requires thought, because it is not 
always clear what agency has juris- 
diction. Care needs to be taken to 
ensure that the company does not 
inadvertently become a target of the 
investigation. Also, the involvement 
of law enforcement can mean un- 
wanted publicity, delays, and the loss 
of control over the investigation. It 
often leads to the seizure of corpo- 
rate computer components as well, 
although as a rule most agencies 
have become conscious of the need for 
a company victimized by computer 
misconduct to keep as many system 
components as possible. 

Collect the evidence. Once a deci- 
sion has been made, the next step for 
company officials and their counsel 
will depend on whether the matter 
is being handled as a civil wrong or 
as acrime. If the company and its pri- 
vate advisors will handle it as a civil 
problem, evidence collection for use 
in supporting employee discipline or 
civil litigation can begin. As a rule, 
videotaping the computer, computer 
screen, and surrounding work area 
is appropriate. Still photographs also 
should be taken, particularly of the 
components’ serial numbers, model 
numbers, and brand names to permit 
certain identification of the compo- 
nents later. Computer parts usually 
are interchangeable, and a large or- 
ganization may have hundreds of 
identical-looking components in the 
same location. The team should la- 


bel cables and wiring to permit easy 
identification and reassembly if the 
terminal and its components must be 
separated to move them to another 
location for further inspection. 

If the employee turned the com- 
puter off before leaving, a concern is 
whether the employee has configured 
it to delete data if it is started in his 
or her absence. Because of this risk, 
good investigators will use a “boot 
disk” to start the computer, thus pre- 
venting the system from running any 
programs the employee set up to de- 
stroy data when the system is turned 
on. A boot disk is a floppy disk that 
contains the information necessary 
to start or “boot” the computer’s sys- 
tems from the A drive, which is usu- 
ally a slot on the side of the metal 
box containing the hard drive. Also, 
the system should be checked for vi- 
ruses before evidence is collected, so 
that other systems used to review the 
data are not infected. Digital evi- 
dence should be downloaded on new 
virus-free, blank, formatted dis- 
kettes. This reduces the risk that the 
team will inadvertently modify the 
data being downloaded. Directory 
and file names, creation dates, and 
the contents of each file must be left 
exactly as it was found. Once inves- 
tigators have stored all of the desired 
evidence, they shouid clearly label 
each disk and write-protect it so that 
others do not modify the data. It is 
wise to create one or more additional 
sets of disks containing the down- 
loaded information. At least one 
backup copy should be left 
unexamined so that one pristine copy 
of the evidence exists. This pristine 
copy can be useful to anyone who 
needs to verify that the employer did 
not tamper with the evidence. The 
company must protect computer dis- 
kettes from dirt, fluids, humidity, 
impact, excessive heat and cold, mag- 
netic fields, and static electricity. 

Where the evidence is dynamic, 
such as chat room sessions, it is still 
possible to collect evidence for use 
later. Some chat progams, like mIRC, 
have logging capabilities that auto- 
matically record the entire chat ses- 
sion. It is also possible to buy soft- 
ware that allows remote monitoring 
of employee computer terminals that 


will allow investigators to print or 
store the information that appears 
on-screen. Still photos or even video- 
tapes of live screen activity are also 
possible and can be invaluable evi- 
dence of misconduct. In some cases 
an attorney might recommend that 
two or more of these methods be com- 
bined. Redundancy in computer-evi- 
dence cases can help defend claims 
of alteration by the employee. If a 
challenge to one form of evidence 
arises (such as the log file, which is 
created on a real-time basis but can 
be altered just like a computerized 
deposition transcript), the attorney 
can offer a second form, such as a vid- 
eotape of the chat session. 

There are several subtleties to sav- 
ing evidence of Internet sites an em- 
ployee has visited, or of e-mail trans- 
missions. Internet or websites often 
contain both text and images. They 
often contain highlighted connections 
(hyperlinks) to other parts of the site, 
or to other sites altogether. Newer 
websites may also contain divided 


screens or “frames” that require 
separate steps to save each part of 
the screen or frame. All the compo- 
nents of the screen can and must be 
saved to ensure the employer can 
present an exact duplicate of the site 
at the time the employee visited it. 
When saving e-mail or Usenet mes- 
sages, saving the information show- 
ing the route the e-mail took from the 
sender to the recipient (called the 
“header”) is important. 

If the matter is to be referred to 
law enforcement authorities, man- 
agement must treat the employee’s 
work area as a crime scene. Nothing 
should be altered in any way. In a 
criminal investigation, the chain of 
custody will be critical. A prosecutor 
must be able to show who collected 
the evidence from the crime scene, 
who secured it, and where investiga- 
tors transferred and maintained the 
evidence until it is used at trial. The 
fragility of computer evidence can 
lead to arguments of tampering or 
modification (in civil and criminal 
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trials), so preservation of the scene 
is essential. After crime scene inves- 
tigators have secured the scene, com- 
pany officials can discuss the prompt 
return of components needed to op- 
erate the business, and the need to 
protect confidential data that law 
enforcement may seize as part of the 
initial investigation. As discussed 
above, law enforcement authorities 
are increasingly willing to consider 
and use evidence collection tech- 
niques that avoid or reduce business 
disruptions. 


Conclusion 

A well-designed Internet access 
policy, developed before a problem is 
discovered, is the key to minimizing 
the risk from an employee’s unautho- 
rized Internet activities. It is impor- 
tant to balance the legitimate privacy 
interests of employees with the legiti- 
mate workplace and security needs 
of the employer.*’ Lawyers should be 
prepared to address these Internet- 
based problems, both within their 
organization and on behalf of clients 
who experience such problems. 
Though specific security procedures 
are beyond the scope of this article, 
many organizations offer help in de- 
veloping proper security procedures. 
The Computer Emergency Response 
Team (CERT)* is an excellent re- 
source for exploring computer secu- 
rity issues that a law firm or its cli- 
ents may face. CERT is at Carnegie 
Mellon University’s Software Engi- 
neering Institute (SEI) in Pittsburgh, 
Pennsylvania. It is operated by 
Carnegie Mellon and sponsored by 
the U.S. Department of Defense. One 
goal of the program, according to 
CERT, “is to ensure that appropriate 
technology and systems manage- 
ment practices are used to resist at- 
tacks on networked systems and to 
limit damage and ensure continuity 
of critical services in spite of success- 
ful attacks.” However, since no plan 
is failsafe, policies and procedures 
should include contingency plans to 
address problems when they arise. 
With an understanding of the 
Internet and the associated laws and 
liabilities, lawyers and their clients 
can timely and properly address 
Internet misuse in the workplace. Q 
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Warning: 
Qualified Plans May Not Be 
Protected in Bankruptcy Despite 
Patterson v. Shumate 


by Ronald T. Martin, Mervyn S. Gerson, and Marcia E. Levine 


n Patterson v. Shumate, 504 U.S. 753 (1992), reh’g 

denied, 505 U.S. 1239 (1992), the U.S. Supreme Court 

decided that funds maintained in certain “ERISA- 

qualified” retirement plans are not “property of the 
estate” under §541 of the Bankruptcy Code and, there- 
fore, are not available to creditors holding claims against 
the debtor, beneficial owner of the ERISA plan. Bankruptcy 
courts construing Shumate have had to come to terms with 
the Supreme Court’s reliance on ERISA qualification as a 
requirement for plan exclusion from the property of the 
estate. 

This article surveys the cases that have relied on 
Shumate to determine the substance of an ERISA qualifi- 
cation requirement, and draws attention to the conse- 
quences, for estate planners and their clients, of lower 
courts’ applying the Shumate analysis to ERISA plans. 
The first section of the article reviews the two lines of 
authority proceeding from Shumate; first, the cases con- 
cluding that ERISA-qualified means “tax qualified,” and 
second, the cases that focus, instead, on the anti->'ien- 
ation provisions of ERISA to vindicate the Suprem: .urt’s 
rationale. The article then turns to a crucial scope issue: 
Which retirement plans are not within the scope of the 
ERISA plans protected by Shumate and so are ineligible 
for whatever protection the decision does provide? That 
inquiry supports observations concerning another bank- 
ruptcy option available to those trying to insulate a re- 
tirement account from the claims of creditors: the debtor’s 
right to exempt sufficient property to support the debtor’s 
“fresh start.” Treatment of the exemption issues requires 
consideration of the fit between ERISA and the Bank- 
ruptcy Code’s deference to state exemption law. The ar- 
ticle analyzes ERISA preemption issues before conclud- 
ing with suggestions for practitioners trying to steer a 
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course through the Bankruptcy Code, Shumate, ERISA, 
and state exemption law. 


The Rule of Patterson v. Shumate 

Section 541(c)(2) of the Bankruptcy Code excludes from 
the bankruptcy estate a beneficial interest of the debtor 
in a trust, where the trust contains a restriction on the 
transfer of the beneficial interest which is “enforceable 
under applicable nonbankruptcy law.” Prior to the Supreme 
Court’s decision in Patterson v. Shumate, there was a con- 
flict among the circuits as to whether the term “applicable 
nonbankruptcy law,” as used in Bankruptcy Code 
§541(c)(2), was limited to state spendthrift trust law, or 
whether §541(c)(Z) also applied to pension plans which 
contained an anti-alienation provision pursuant to 
§206(d)(1) of ERISA.’ Title I, Part 2, §206(d)(1) of ERISA 
contains the requirement that “[eJach pension plan shall 
provide that benefits provided under the plan may not be 
assigned or alienated.” A requirement for tax qualifica- 
tion of a pension or profit-sharing trust under I.R.C. 
§401(a) is that the benefits may not be assigned or alien- 
ated.” 

The Supreme Court in Shumate phrased the question 
as follows: 


We must decide in this case whether an anti-alienation provi- 
sion contained in an ERISA-qualijied pension plan constitutes a 
restriction on transfer enforceable under “applicable 
nonbankruptcy law,” and whether, accordingly, a debtor may ex- 
clude his interest in such a plan from the property of the bank- 
ruptcy estate.® 


In answering the question in the affirmative, the court 
held that a debtor could exclude from his bankruptcy es- 
tate his interest in an “ERISA-qualified” plan pursuant to 
§541(c)(2) of the Bankruptcy Code. 

The current conflict in bankruptcy court decisions re- 
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sults from the Supreme Court’s use 
of the undefined term “ERISA-quali- 
fied.” One line of cases, represented 
by the seminal case ofIn re Hall, 151 
B.R. 412 (Bankr. W.D. Mich. 1993), 
holds that a plan is excluded from the 
bankruptcy estate under §541(c)(2) 
only when it is “ERISA-qualified,” 
which the cases define as a plan 

1) Subject to ERISA; 

2) Containing the anti-alienation 
provision required by ERISA 
§206(d)(1); and 

3) Tax qualified under I.R.C. 
§401(a).* 

The only Florida bankruptcy court 
to address this issue, In re Harris, 188 
B.R. 444 (Bankr. M.D. Fla. 1995), fol- 
lows the Hall view. 

The significance of the Shumate 
decision is that the Court interpreted 
the statutes at issue in accordance 
with the plain and literal meaning 
of the language utilized by Congress 
in enacting the statutes: “In our 
view, the plain language of the Bank- 
ruptcy Code and ERISA is our deter- 
minant.”* (Emphasis supplied.) 

In interpreting §541(c)(2) of the 
Bankruptcy Code to mean what it 
says, the Court held that the term 
“applicable nonbankruptcy law” is 
not limited to state law: “Plainly 
read, the provision encompasses any 
relevant nonbankruptcy law, includ- 
ing federal law such as ERISA.”’ 

In response to the trustee’s argu- 
ment that Bankruptcy Code 
§522(d)(10)(E)® would be superfluous 
if §541(c)(2) is held to encompass 
“ERISA-qualified” plans, the Court 
explained that §522(d)(10)(E) was 
much broader in scope than 
§541(c)(2), in that the former section 
may protect governmental plans, 
church plans, individual retirement 
accounts, and other pension plans not 
subject to ERISA. Additionally, the 
court concluded that its holding 
would further ERISA’s goal of pro- 
tecting pension benefits, i.e., “of en- 
suring that ‘if a worker has been 
promised a defined pension benefit 
upon retirement—and if he has ful- 
filled whatever conditions are re- 
quired to obtain a vested benefit— 
he actually will receive it.” 

The Court also determined that 
the anti-alienation provision of the 


plan in question was enforceable un- 
der ERISA, since “[a] plan partici- 
pant, beneficiary, or fiduciary, or the 
Secretary of Labor may file a civil 
action to ‘enjoin any act or practice’ 
which violates ERISA or the terms 
of the plan. 29 U.S.C. §§1132(a)(3) 
and (5).”!° Because the plan in 
Shumate contained a restriction on 
transfer enforceable under 
nonbankruptcy law, the debtor was 
entitled to exclude his interest in the 
plan from his bankruptcy estate. 

_ The plan involved in Shumate hap- 
pened to be tax-qualified under I.R.C. 
§401(a). Consequently, the Shumate 
Court stated that the plan complied 
with the anti-alienation requirement 
of I.R.C. §401(a)(13) as well as with 
the restriction on transfer required 
by ERISA §206(d)(1). Similarly, after 
illustrating that an ERISA-man- 
dated restriction on transfer is en- 
forceable under ERISA, the court, in 
a footnote,!! stated that the Internal 
Revenue Service has espoused the 
view that the transfer of a 
beneficiary’s interest in a 401(a) plan 
to a bankruptcy trustee would dis- 
qualify the plan from taking advan- 
tage of its preferential tax treat- 
ment.” 

Hall was the first case to address 
the issue of whether Shumate re- 
quires a plan to be tax-qualified in 
order to be excluded from the bank- 
ruptcy estate under Bankruptcy 
Code §541(c)(2). However, the rule set 
forth in Hall is dictum, since Hall 
involved a plan that was not subject 
to ERISA. Similarly, Houck, 181 B.R. 
187 (Bankr. E.D. Pa. 1995), and 
Orkin, 170 B.R. 751 (Bankr. D. Mass. 
1994), which both adopt the Hall 
view, involved non-ERISA plans. 

The other line of cases follows In 
re Hanes, 162 B.R. 733 (Bankr. E.D. 
Va. 1994), and holds that a plan is 
“qualified under ERISA,” and, there- 
fore, excluded under §541(c)(2), “if it 
is (1) governed by ERISA and (2) in- 
cludes a non-alienation provision 
that is (3) enforceable under 
ERISA.” 

The Hall court’s analysis is two- 
fold. First, the court cited a portion 
of the Shumate decision in which the 
Supreme Court quoted the restric- 
tion on transfer requirement of 
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ERISA §206(1)(d) as well as the anti- 
alienation requirement of I.R.C. 
§401(a)(13). The Hall court opined 
that the Supreme Court would not 
have cited I.R.C. §401(a)(13) if 
“ERISA-qualified is determined 
without regard to tax law.” 

Second, the Hall court felt com- 
pelled to rule as it did because of the 
language used by the Sixth Circuit® 
in the pre-Shumate decision of Forbes 
v. Lucas (In re Lucas), 924 F.2d 597 
(6th Cir. 1991). Forbes involved a plan 
that was subject to ERISA and quali- 
fied under I.R.C. §401(a). In ruling 
that the plan contained a restriction 
on alienation enforceable under 
nonbankruptcy law, the Sixth Circuit 
reasoned that its conclusion “(1) har- 
monizes the Bankruptcy Code, 
ERISA and the Internal Revenue 
Code; (2) prevents a pension plan 
from being subject to disqualification 
and loss of tax exempt status when 
the trustee seeks turnover of the 
plan; and (3) guarantees uniform 
treatment of benefits.”!® 

The Hanes decision rejected Hall, 
reasoning that “[i]t is the presence 
of a non-alienation provision that is 
important under Section 541(c)(2), 
and ERISA requires such provisions 
and enforces them.”'’ The Hanes 
court also expressed the concern that 
obtaining tax qualification under 
L.R.C. §401(a) is tantamount to scal- 
ing a“legal mountain,” and that even 
where tax qualification is initially 
obtained, creditors could reach plan 
benefits if the employer fails to 
amend the plan to comply with 
changes in the tax law. 

An encouraging word on the issue 
of tax-qualification comes from the 
Fifth Circuit in Youngblood v. Federal 
Deposit Insurance Corporation, 29 
F.3d 225 (5th Cir. 1994), which holds 
that the bankruptcy court is bound 
by an IRS determination that a quali- 
fied plan should not lose its tax-quali- 
fied status despite various impropri- 
eties in the administration of the 
plan. In Youngblood, the pension plan 
was terminated and the debtor rolled 
over the assets to an IRA. The debtor 
subsequently filed a Ch. 7 bank- 
ruptcy petition, and one of the credi- 
tors challenged the debtor’s claim 
that the IRA was exempt property 


under Texas law, which provided that 
“amounts qualifying as nontaxable 
rollover contributions... are treated 
as exempt amounts.” More specifi- 
cally, the creditor claimed that the 
pension plan was not qualified un- 
der the Internal Revenue Code, and, 
therefore, the funds that were rolled 
over from the plan into the IRA were 
not exempt from creditors. 

Near the time of the plan’s termi- 
nation it was audited by the IRS. The 
IRS found improprieties and as- 
sessed sanctions in the form of ex- 
cise taxes, but did not revoke its ear- 
lier determination that the plan was 
qualified under the Internal Revenue 
Code. In ruling that the plan was 
“tax-qualified,” and, therefore, the 
rolled-over funds were exempt from 
creditors, the Fifth Circuit deter- 
mined that the state legislature in- 
tended the state courts (and bank- 
ruptcy courts applying state law) to 
defer to the IRS on matters of tax 
qualification, i.e., to defer to the fed- 
eral tax treatment of the funds, since 
tax qualification is a complex, spe- 


cialized area of the law. 

Youngblood has been followed by 
a bankruptcy court in New Jersey 
and a U. S. District Court in Penn- 
sylvania’® and rejected by a bank- 
ruptcy court in Florida. The Florida 
case, In re Harris, 188 B.R. 444 
(Bankr. M.D. Fla. 1995),"® involved a 
profit-sharing plan initially tax- 
qualified, but never examined or au- 
dited for operational compliance with 
LR.C. §401(a). After ruling that the 
Youngblood decision was not binding 
upon it, the bankruptcy court deter- 
mined that the plan under consider- 
ation was not administered in com- 
pliance with ERISA or the Internal 
Revenue Code because the debtor, 
who was the owner of the company 
that sponsored the plan, used the 
plan assets as his personal bank. 
Consequently, the pension funds 
were not excluded from the bank- 
ruptcy estate under Bankruptcy 
Code §541(c)(2). 

Nonetheless, regardless of whether 
the plan in Shumate was qualified 
under I.R.C. §401(a), it is indisput- 


able that the plan contained a restric- 
tion on the transfer of the debtor’s 
beneficial interest in a trust which 
was enforceable under ERISA. As a 
result, the debtor could exclude his 
interest in the plan from his bank- 
ruptcy estate pursuant to Bank- 
ruptcy Code §541(c)(2). Tax qualifi- 
cation under I.R.C. §401(a) is simply 
not required by the plain language 
of Bankruptcy Code §541(c)(2). Un- 
fortunately, the only Florida court to 
address this issue, the Bankruptcy 
Court for the Middle District of 
Florida, has ruled to the contrary.” 


Plans Not Subject to 
Title |, Part 2 of ERISA 
The Shumate decision is applicable 
only to plans that are subject to and 
comply with the anti-alienation pro- 
visions of Title I, Part 2 of ERISA. 
But what of plans that are not sub- 
ject to Part 2 of Title I, or plans that 
are wholly excluded from ERISA? 
The courts are unanimous in hold- 
ing that a plan whose only partici- 
pants are the shareholders, partners 
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or sole proprietor and his or her 
spouse is not subject to ERISA.”' The 
rationale for this holding is that an 
ERISA plan must have “partici- 
pants.” ERISA defines a“participant” 
as a present or former “employee” of 
an employer.” The Secretary of La- 
bor, pursuant to authority granted by 
Congress,” has limited the definition 
of “employee” to exclude “[a]n indi- 
vidual and his or her spouse . . . with 
respect to a trade or business, 
whether incorporated or unincorpo- 
rated, which is wholly owned by the 
individual or by the individual and 
his or her spouse .. . .”** Thus, a plan 
with no “employee”/participants is 
not subject to any portion of ERISA. 

Other types of plans not subject to 
ERISA include excess benefit plans,” 
governmental plans,” most church 
plans,”’ most IRAs, and some SEPs.” 
The only method by which the 
debtor’s interest in a non-ERISA plan 
can be protected in bankruptcy is 
pursuant to the exemptions of Bank- 
ruptcy Code §522(d)(10) or state law. 

As indicated above, §522(d)(10)(E) 
provides an exemption for certain re- 
tirement funds to the extent the 
funds are “reasonably necessary for 
the support of the debtor and any de- 
pendent of the debtor.”’ The appli- 
cability, vel non, of §522(d)(10)(E) is 
most often raised with respect to IRA 
accounts. This has resulted in a split 
of authority among the bankruptcy 
courts as to whether IRAs (and SEPs) 
fall within the scope of 
§522(d)(10)(E).*° The Third Circuit*! 
has taken the position that the ex- 
emption does not apply to IRA ac- 
counts unless the debtor has a 
present right to payment from the 
IRA free of the early withdrawal pen- 
alty, and that the exemption is lim- 
ited to fulfilling the debtor’s present 
needs.*” 

Where the IRA account (or other 
retirement fund) is determined to fall 
within the scope of §522(d)(10)(E), a 
factual determination must be made 
as to “whether the debtor will have 
excess income over reasonable ex- 
penses that could be used to fund 
retirement, and, if so, whether the 
age of the debtor will permit the 
funding of a new retirement plan if 
the IRA [or other plan] is held to be 


Four circuit courts of 
appeal have 
addressed ERISA 
preemption of state 
statutes enacted 
pursuant to the “opt- 
out” provision in the 
Code. 


nonexempt.”** There are 11 specific 
factors pertinent to this determina- 
tion, including the age, health, and 
earning capacity of the debtor and 
the amount of the debtor’s other as- 
sets, including exempt assets.** Con- 
sequently, §522(d)(10)(E) would be of 
little value to a healthy, young debtor 
with plenty of earning potential prior 
to retirement, or to any debtor who 
has accumulated large sums in his 
or her IRA account.* 

Bankruptcy Code §522(b)(1) allows 
states to “opt out” of the federal ex- 
emptions provided in §522(d). As a 
result, many states have enacted 
statutes that provide their own ex- 
emptions from the claims of creditors. 
A potential problem arises, however, 
when the state statute “relates to” 
ERISA, in that the specter of ERISA 
preemption raises its ugly head.*® 

While the state exemption scheme 
may provide the protection for a plan 
that a court following Hall’s reading 
of Shumate and §541 would deny the 
plan, interposition of a state exemp- 
tion to protect a plan within the scope 
of ERISA may confront a preemption 
objecti: .1. ‘ecause the plan is subject 
to ERISA and §514(a) of ERISA pre- 
empts inconsistent state law that 
relates to employee benefit plans 
subject to ERISA, the state opt-out 
exemptions, insofar as they have an 
impact on the debtor’s interest in the 
plan, may be preempted by ERISA 
and, therefore, unavailable to the 
debtor. That is, the debtor loses 
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Shumate protection because the plan 
is not tax qualified and cannot use 
the state exemptions recognized by 
the Bankruptcy Code because the 
plan, though not tax qualified, is still 
subject to ERISA and ineligible for 
state exemption law protection. The 
next section of this article addresses 
the tension between ERISA preemp- 
tion and availability of state opt-out 
exemptions. 


ERISA Preemption of 
State “Opt-Out” Statutes 

The issue of ERISA preemption 
arises by virtue of ERISA §514(a),°” 
which essentially provides that the 
provisions of Title I and Title IV of 
ERISA shall supersede state laws 
insofar as they relate to employee 
benefit plans subject to these Titles 
of ERISA.** ERISA does, however, 
have a “savings clause,” which pro- 
vides: “Nothing in this title shall be 
construed to alter, amend, modify, in- 
validate, impair or supersede any law 
of the United States ... or any rule 
or regulation issued under any such 
law.”39 

Four circuit courts of appeal have 
addressed the issue of ERISA pre- 
emption of state statutes which were 
enacted pursuant to the “opt-out” 
provision in the Bankruptcy Code.” 
An example of such a statute is FS. 
§222.21(2)(a), which provides, in per- 
tinent part: 
[A]ny money or other assets payable to a 
participant or beneficiary from, or any 
interest of any participant or beneficiary 
in, a retirement or profit-sharing plan 
that is qualified under s.401(a), s.403(b), 
s.408, s.408A* or s.409 of the Internal 
Revenue Code of 1986, as amended, is 


exempt from all claims of creditors of the 
beneficiary or participant. 


ERISA preemption of the above- 
cited Florida statute was the issue 
in In re Schlein, 8 F.3d 745 (11th Cir. 
1993). In Schlein, the 11th Circuit 
joined the Eighth Circuit (In re 
Vickers, 954 F.2d 1426 (8th Cir.), cert. 
dismissed, 1138 S.Ct. 4 (1992)) and the 
Fifth Circuit (Matter of Dyke, 943 F.2d 
1435 (5th Cir. 1991)) in holding that 
ERISA does not preempt state ex- 
emptions enacted pursuant to the 
express authority bestowed by Con- 
gress to enact exemptions.” 

Each of these decisions relies upon 


the reasoning of the Supreme Court 
in Shaw v. Delta Air Lines, Inc., 463 
US. 85 (1983). Shaw involved New 
York’s Human Rights Law and Dis- 
ability Benefits Law, which prohibit 
employment discrimination, includ- 
ing discrimination on the basis of sex, 
and which require employers to pro- 
vide the same benefits for pregnancy 
as for any other disabilities. Enforce- 
ment of the laws included a state 
administrative determination of 
whether a violation occurred. The 
potential problem with the state laws 
was that employment benefit plans 
are subject to ERISA. The Shaw court 
held that the aforesaid statutes “re- 
late to” employee benefit plans as 
contemplated by the preemption pro- 
vision of ERISA (§514(a)). 

But the analysis does not stop 
there. Title VII of the Civil Rights Act 
of 1964, which constitutes “any law 
of the United States” as contem- 
plated by the ERISA savings clause, 
requires recourse through available 
state administrative remedies in 
cases involving discrimination based 
on sex. Title VII is enforced by the 
Equal Employment Opportunity 
Commission. Since the EEOC ac- 
cords “substantial weight” to the 
state administrative determination 
in sex discrimination cases, the Court 
held that preemption of the New York 
statutes would impair Title VII to the 
extent the Human Rights Law and 
Disability Benefits Law provide a 
means of enforcing Title VII’s com- 
mands. Consequently, those portions 
of the state statutes that prohibit 
conduct also prohibited by Title VII 
were spared preemption by the 
ERISA savings clause.* 

Vickers involved a state statute 
that was virtually identical to Bank- 
ruptcy Code §522(d)(10)(E). In hold- 
ing that the state statute was not 
preempted, the court reasoned that 
disallowing the state exemption 
would impair the Bankruptcy Code 
in the same manner that invalidat- 
ing the New York civil rights griev- 
ance mechanism in Shaw would have 
impaired Title VII.“ 

The statute in Dyke is very simi- 
lar to the above-quoted Florida stat- 
ute. The Dyke court ruled that the 
Bankruptcy Code recognizes that cir- 


cumstances are different in various 
states, and that it“permits the states 
to set exemption levels appropriate 
to the locale.” The court reasoned 
that if ERISA were held to preempt 
provisions of the state exemption 
scheme, many debtors would be rel- 
egated to the federal exemption 
scheme, which might be inappropri- 
ate to the locale. “As a consequence, 
the enforcement scheme contem- 
plated in the Bankruptcy Code would 
be modified and impaired” if the state 
statute were preempted. 

Schlein held that the ERISA sav- 
ings clause was not restricted to situ- 
ations in which state law is neces- 
sary to the enforcement of federal 
law. Citing Shaw, the court held that 
the saving clause applies whenever 
preemption would alter, amend, or 
modify any federal law, and that hold- 
ing the state exemption statute to be 
preempted would alter, amend, or 
modify the Bankruptcy Code’s provi- 
sion permitting states to set exemp- 
tions.*” 

Unlike the Fifth, Eighth, and 11th 
Circuits, the Ninth Circuit, in Pitrat 
v. Garlikov, 947 F.2d 419 (9th Cir. 
1991), withdrawn, 992 F.2d 224 (9th 
Cir. 1993), held that a similar state 
statute was preempted by ERISA 
because “[t]he bankruptcy code would 
not be impaired if there were no state 
law exemptions at all for it to en- 
force.”** However, the Ninth Circuit 
opinion was subsequently with- 
drawn, after the Shumate decision. 
Based on Shumate, the Ninth Circuit 
held that the interest was excluded 
under §541(c)(2) and specifically did 
not decide the preemption question 
that the prior panel had ruled upon.” 
Thus, the issue remains open in the 
Ninth Circuit. 

There can be no issue of ERISA 
preemption of state law in situations 
where the deferred compensation 
plan is not subject to Title I of ERISA. 
Similarly, there should be no preemp- 
tion issue where the deferred com- 
pensation plan is subject to and com- 
plies with the anti-alienation 
provision of ERISA §206(d)(1), be- 
cause the assets of such a plan should 
be excluded from the bankruptcy es- 
tate pursuant to Bankruptcy Code 
§541(c)(2) and Patterson v. Shumate. 


However, in jurisdictions that fol- 
low Hall rather than Hanes, a de- 
ferred compensation plan subject to 
ERISA §206(d)(1) and that contains 
an anti-alienation provision may not 
be excluded from the bankruptcy es- 
tate. Because Hall requires a plan to 
be tax-qualified in order to benefit 
from the exclusion set forth in Bank- 
ruptcy Code §541(c)(2), a plan that 
was initially tax-qualified but that 
has not been amended to comply with 
changes in the tax laws, or that has 
operated in violation of I.R.C. 
§401(a), may not be considered tax- 
qualified by the bankruptcy court. 
If the plan is found not to be tax- 
qualified, the debtor’s interest in the 
plan would not be excluded from the 
bankruptcy estate. Nonetheless, the 
plan would remain subject to Title I 
of ERISA. Consequently, if the debtor 
sought to utilize an exemption pro- 
vided by state law, the debtor would 
be faced with the issue of ERISA pre- 
emption.®! 


Practical Applications 

Return to our initial inquiry: How 
should the practitioner advise clients 
to protect their deferred compensa- 
tion plans from the claims of credi- 
tors? Protection from judgment credi- 
tors outside the bankruptcy arena is 
governed by state law, such as FS. 
§222.21(2)(a) cited above. In bank- 
ruptcy, the practitioner must first 
determine whether the deferred com- 
pensation plan is subject to and com- 
plies with the anti-alienation provi- 
sions of ERISA §206(d)(1). If so, the 
plan assets should be excluded from 
the bankruptcy estate pursuant to 
Bankruptcy Code §541(c)(2) and 
Patterson v. Shumate. However, until 
the conflict between Hall and Hanes 
is resolved, the only guarantee that 
the plan assets will be excluded from 
the bankruptcy estate is if the plan 
is qualified under I.R.C. §401(a), i.e., 
the plan 1) was initially tax-qualified; 
2) has been amended to comply with 
all relevant changes in the tax law; 
and 3) has consistently been admin- 
istered in accordance with the re- 
quirements of I.R.C. §401(a). 

Where the client’s plan is not sub- 
ject to Title I of ERISA, e.g., where a 
self-employed client has no partici- 
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pants in his plan other than himself, 
his spouse, and other shareholders or 
partners, the plan assets are not ex- 
cluded from the bankruptcy estate. 
If such a client resides in a state such 
as Florida, which has “opt-out” pro- 
visions that protect IRA accounts 
from the claims of creditors, the cli- 
ent would be well-advised to termi- 
nate the plan and “roll over” the as- 
sets into an IRA account which is 
qualified under I.R.C.§408. Such ac- 
tion will guarantee protection of the 
funds that are currently rolled over 
into the IRA account. 

Even where the plan is subject to 
the anti-alienation provisions of 
ERISA and was initially qualified un- 
der I.R.C. §401(a), there is always the 
possibility that a creditor may claim 
that the plan is no longer tax-quali- 
fied. If the client resides in a juris- 
diction that follows Hall, which, to 
date, appears to include Florida, he 
may have to look to state “opt-out” 
exemptions for protection. Unless 
and until the Hanes view is deter- 
mined to be the law of the land, such 
a client could only gain absolute se- 
curity by terminating his plan and 
taking advantage of state law protec- 
tion of IRA accounts. (IRA protection 
should be available regardless of 
whether the client resides in a juris- 
diction in which the preemption is- 
sue has been settled, because IRAs 
are not subject to any portion of 
ERISA.) 

In making the decision of whether 
to terminate a pension or profit-shar- 
ing plan and roll over the assets into 
an IRA, the client should consider the 
provisions of Florida’s fraudulent 
conversion statute, F.S. §222.30. This 
statute essentially provides that a 
change or disposition of an asset 
which results in the asset becoming 
exempt from the claims of creditors, 
and which allows the asset to remain 
the property of the debtor, will sub- 
ject the asset to the claims of the 
debtor’s creditors if the conversion is 
made with “the intent to hinder, de- 
lay, or defraud the creditor.”*? The 
provisions of this statute apply re- 
gardless of whether the creditor’s 
claim arose before or after the con- 
version of the asset. The definitions 
contained in Florida’s Fraudulent 


Transfer Act, F.S. Ch. 726, govern the 
determination of whether the conver- 
sion was made with “the intent to 
hinder, delay, or defraud the credi- 
tor.”** The statute of limitations on 
the creditor’s claim against the con- 
verted assets is four years from the 
date the fraudulent conversion was 
made.*® 

One final word of caution involves 
the new Roth IRA, which was created 
by §301 of the Taxpayer Relief Act of 
1997 and which is governed by I.R.C. 
§408A. As indicated above, protection 
for Roth IRAs was added to FS. 
§222.21(2)(a), effective May 22, 1998. 
However, the Internal Revenue Code 
makes no provision for rolling over 
retirement plan funds directly into a 
Roth IRA. Consequently, a client who 
wishes to utilize a Roth IRA must 
first roll over his or her retirement 
plan funds into a traditional IRA ac- 
count and then convert the tradi- 
tional IRA to a Roth IRA. O 


1 See, e.g., Gladwell v. Harline (In re 
Harline), 950 F.2d 669 (10th Cir. 1991) 
(ERISA anti-alienation provision consti- 
tutes “applicable nonbankruptcy law’), 
cert. denied, 112 S.Ct. 2991, 120 L.Ed.2d 
869; Velis v. Kardanis, 949 F.2d 78 (3d Cir. 
1991) (same); Shumate v. Patterson, 943 
F.2d 362 (4th Cir. 1991) (same); Forbes v. 
Lucas (In re Lucas), 924 F.2d 597 (6th Cir.) 
cert. denied, 500 U.S. 959 (1991); Ander- 
son v. Raine (In re Moore), 907 F.2d 1476 
(4th Cir. 1990) (same); Heitkamp v. Dyke 
(In re Dyke), 943 F.2d 1435 (5th Cir. 1991) 
(ERISA anti-alienation provision does not 
constitute “applicable nonbankruptcy 
law”); Daniel v. Security Pacific Nat. Bank 
(In re Daniel), 771 F.2d 1352 (9th Cir. 
1985) (same), cert. denied, 475 U.S. 1016 
(1986); Lichstrahl v. Bankers Trust (In re 
Lichstrahl), 750 F.2d 1488 (11th Cir. 1985) 
(same); Samore v. Graham (In re Gra- 
ham), 726 F.2d 1268 (8th Cir. 1984) 
(same); Goff v. Taylor (In re Goff), 706 F.2d 
574 (5th Cir. 1983) (same). 

2 1.R.C. §401(a)(13) provides, in perti- 
nent part: “A trust shall not constitute a 
qualified trust under this section unless 
the plan of which such trust is a part pro- 
vides that benefits provided under the 
plan may not be assigned or alienated.” 

3 Shumate, 504 U.S. at 755. 

4 E.g.,In re Harris, 188 B.R. 444 (Bankr. 
M.D. Fla. 1995); In re Houck, 181 B.R. 187 
(Bankr. E.D. Pa. 1995) (agreeing with Hall 
in dicta); In re Nolen, 175 B.R. 214, 217 
(Bankr. N.D. Ohio 1994) (“Thus, this 
Court agrees with the Hall court’s deter- 
mination that pension plans must be both 
ERISA qualified and tax qualified to fall 
within the scope of U.S.C. Section 
541(c)(2).”); In re Orkin, 170 B.R. 751, 754 
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(Bankr. D. Mass. 1994) (“I find the best 
view to be that a plan is “ERISA quali- 
fied” only when it complies with the re- 
quirements of both ERISA and the IRC.”); 
In re Foy, 164 B.R. 595, 597 (Bankr. S.D. 
Ohio 1994) (“Following a review of post- 
Shumate cases, this court is persuaded 
by the rationale set forth in the decision 
of In re Hall, .. . that a pension plan is 
‘ERISA qualified’ if it is (1) tax qualified 
under Section 401(a) of the Internal Rev- 
enue Code, (2) subject to ERISA, and (3) 
includes an anti-alienation provision.”) 

5 Justice Scalia’s concurring opinion 
goes one step further in admonishing 
courts to interpret statutes to mean what 
they say: “When the phrase ‘applicable 
nonbankruptcy law’ is considered in iso- 
lation, the phenomenon that three Courts 
of Appeals could have thought it a syn- 
onym for ‘state law’ is mystifying. When 
the phrase is considered together with 
the rest of the Bankruptcy Code (in which 
Congress chose to refer to state law as, 
logically enough, ‘state law’), the phenom- 
enon calls into question whether our le- 
gal culture has so far departed from at- 
tention to text, or is so lacking in 
agreed-upon methodology for creating 
and interpreting text, that it any longer 
makes sense to talk of ‘a government of 
laws, not of men.” Shumate, 504 U.S. at 
766. 

§ Id. at 757. 

7 Td. at 759. 

8 Section 522(d)(10)(E) provides for an 
exemption for “a payment under a stock 
bonus, pension, profit sharing, annuity, or 
similar plan or contract on account of ill- 
ness, disability, death, age, or length of 
service, to the extent reasonably necessary 
for the support of the debtor and any de- 
pendent of the debtor, unless 
“(i) such plan or contract was established 
by or under the auspices of an insider that 
employed the debtor at the time the 
debtor’s rights under such plan or con- 
tract arose; 

“(ii) such plan is on account of age or 
length of service; and 
“(iii) such plan or contract does not qualify 
under section 401(a), 403(a), 403(b), 408, 
or 409 of the Internal Revenue Code... .” 
(Emphasis supplied.) 

® Shumate, 504 U.S. at 765. 

10 Td. at 760. 

1 Td. at 760, n.3. 

12 T.R.C. §401(a) has been held not to con- 
stitute applicable nonbankruptcy law 
pursuant to which a plan’s anti-alienation 
provision is enforceable. While the courts 
recognize that a transfer in violation of 
the required anti-alienation provision 
could result in adverse tax consequences, 
they ground their conclusion on the fact 
that the Internal Revenue Code does not 
create any substantive rights that a ben- 
eficiary or participant of a qualified re- 
tirement plan can enforce. See, e.g., In re 
Dunn, 215 B.R. 121 (Bankr. E.D. Mich., 
So. Div. 1997); In reAcosta, 182 Bank. 561 
(N.D. Cal. 1994); In re Crosby, 162 B.R. 
276 (Bankr. C.D. Cal 1993) (citing the fol- 
lowing courts of appeal decisions for the 
proposition that I.R.C. §401(a) does not 
create any substantive rights that a ben- 


eficiary or participant of a qualified re- 
tirement trust could enforce: Nolan v. 
Meyer, 520 F.2d 1276 (2d Cir. 1975), cert. 
denied, 423 U.S. 1034 (1975); Cowan v. 
Keystone Employees’ Profit Sharing 
Fund, 586 F.2d 888 (CA 1 1978); Reklau 
v. Merchants National Corporation, 808 
F.2d 628 (7th Cir. 1986) cert. denied, 481 
US. 1049 (1987)); In re Witwer, 148 B.R. 
903 (Bankr. C.D. Cal. 1992). 

13 Hanes, 162 B.R. at 740. Examples of 
cases which follow this view include Jn 
re Johnston, 218 B.R. 813 (Bankr. E.D. Va. 
1998); In re Craig, 204 B.R. 756 (U.S.D.C. 
N.D. 1997); Securities and Exchange Com- 
mission v. Johnston, 922 F. Supp. 1220 
(Bankr. E.D. Mich. 1996); and In re 
Bennett, 185 B.R. 4 (Bankr. E.D.N.Y. 
Westbury Div. 1995). 

14 Hall, 151 B.R. at 419. 

1 The Hall court, i.e., the Bankruptcy 
Court for the Western District of Michi- 
gan, is in the Sixth Circuit. 

16 Hall, 151 B.R. at 419. 

17 Hanes, 162 B.R. at 740. 

18 In re Copulos, 210 B.R. 61 (Bankr. N.WJ. 
1997); In re Kaplan, 189 B.R. 882 
(U.S.D.C. E.D. Pa. 1995), motion for re- 
consideration denied 198 B.R. 91 
(U.S.D.C. E.D. Pa. 1996). 

19 The debtor’s conduct in Harris was so 
egregious, in that he had literally raided 
the pension plan for the benefit of him- 
self and his wife, that no reasonable per- 
son would view the plan as continuing to 
be “tax-qualified.” The Bankruptcy Court 
in Dzikowski v. Blais, 220 B.R. 484 (S.D. 
Fla. 1997), distinguished Youngblood, and 
held that the bankruptcy court may look 
behind the I.R.S. determination letter to 
determine whether the plan operation- 
ally complies with the qualification rules, 
and if the plan fails to comply operation- 
ally, the plan may not qualify for the ex- 
emption under Start. §222.21. 

20 In re Harris, 188 B.R. 444 (Bankr. M.D. 
Fla. 1995). 

21 See, e.g., In re Watson, 192 B.R. 238 
(Bankr. D. Nev. 1996); In the Matter of 
Branch, 16 F.3d 1225 (7th Cir. 1994); In 
re Blais, _B.R.__, 8 Fla. L. Fed. B 163 
(Bankr. S.D. Fla. 1994); In re Acosta, 182 
B.R. 561 (Bankr. N.D. Cal. 1994); In re 
Hall, 151 B.R. 412 (Bankr. W.D. Mich. 
1993); In re Pruner, 140 B.R. 1 (Bankr. 
M.D. Fla. 1992); In re Witwer, 148 B.R. 
930 (Bankr. C.D. Cal. 1992), aff’d, 163 B.R. 
614 (Bankr. 9th Cir. 1994). 

22 29 U.S.C. §1002(6). 

23 29 U.S.C. §1135 provides, in pertinent 
part: “The Secretary [of Labor] may pre- 
scribe such regulations as he finds nec- 
essary or appropriate to carry out the pro- 
visions of this subchapter . .. .” 

24 29 C.ER. §2510.3-(c)(1). 

25 An “excess benefit plan” is defined as 
“a plan maintained by an employer solely 
for the purpose of providing benefits for 
certain employees in excess of the limi- 
tations on contributions and benefits im- 
posed by section 415 of the Internal Rev- 
enue Code of 1986 on plans to which that 
section applies, without regard to 
whether the plan is funded. To the ex- 
tent that a separable part of a plan (as 
determined by the Secretary of Labor) 


maintained by an employer is maintained 
for such purpose, that part shall be 
treated as a separate plan which is an 
excess benefit plan.” 29 U.S.C. §1002(36). 

26 A “governmental plan” is defined as 
“a plan established or maintained for its 
employees by the Government of the 
United States, by the government of any 
State or political subdivision thereof, or 
by any agency or instrumentality of which 
the Railroad Retirement Act of 1935 or 
1937 applies, and which is financed by 
contributions required under the Act and 
any plan of an international organization 
which is exempt from taxation under the 
provisions of the International Organi- 
zations Immunities Act.” 29 U.S.C. 
§1002(32). 

27 A “church plan” is defined as “a plan 
established and maintained . . . for its 
employees (or their beneficiaries) by a 
church or by a convention or association 
of churches which is exempt from tax 
under section 501 of the Internal Revenue 
Code of 1986.” 29 U.S.C. §1002(33)(A). 

28 ERISA §4(b). It is unsettled whether 
SEPs fall within the scope of Title I of 
ERISA. LaChapelle v. Fechtor, Detwiler & 
Co., 901 F. Supp. 22 (D.C. D. Me. 1995). 
While the Department of Labor regula- 
tion specifically excludes IRAs described 
in I.R.C. §408(a) from the definition of 
“employee pension benefit plan,” SEPs 
are described at I.R.C. §408(k). 

An argument can be made that a SEP 
arrangement does not fall within the defi- 


nition of an employee pension benefit 
plan because the employer’s contribution 
is allocated among the employees’ IRAs, 
in effect distributed immediately rather 
than deferred, and the employees could 
withdraw the contributions from the 
IRAs at any time without penalty from 
the employer. (An “employee pension ben- 
efit plan” must provide “retirement in- 
come” to employees or result in a defer- 
ral of income by employees for periods 
extending to the termination of covered 
employment or beyond. ERISA §3(2)) 

Of course an SEP would be excluded 
from ERISA if it falls within 29 C.FR. 
§2510.3-2(d), i.e., if 1) No contributions 
are made by the employer or employee 
association; 2) participation is completely 
voluntary for employees or members; 3) 
the sole involvement of the employer or 
employee organization is without en- 
dorsement to permit the sponsors to pub- 
licize the program to employees or mem- 
bers, to collect contributions through 
payroll deductions or dues checkoffs and 
to remit them to the sponsor; and 4) the 
employer or employee organization re- 
ceives no consideration. 

29 See note 8, supra. 

30 See, e.g., In the Matter of Carmichael, 
100 F.3d 375 (5th Cir. 1996); In re Kellogg, 
179 B.R. 379 (Bankr. D. Mass. 1995) (hold- 
ing §522(d)(10)(E) to include SEPs); In re 
Hall, 151 B.R. 412 (Bankr. W.D. Mich. 
1993) (holding §522(d)(10)(E) to include 
IRAs); In re Bates, 176 B.R. 104 (Bankr. 
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D. Me. 1994); In re Link, 172 B.R. 707 
(Bankr. D. Mass. 1993) (same); In re Yee, 
147 B.R. 624 (Bankr. D. Mass. 1992) 
(same); In re Hickenbottom, 143 B.R. 931 
(Bankr. W.D. Wash. 1992) (same); In re 
Chiz, 142 B.R. 592 (D. Mass. 1992) (same); 
American Honda Fin. Corp. v. Cilek (In 
re Cilek), 115 B.R. 974 (Bankr. W.D. Wis. 
1990) (same); In re Moss, 143 B.R. 465 
(Bankr. W.D. Mich. 1992) (IRAs not within 
the scope of §522(d)(10)(E); In re Swenson, 
130 B.R. 99 (Bankr. D. Utah 1991) (same); 
In re Iacono, 120 B.R. 691 (Bankr. 
E.D.N.Y. 1990) (same); Matter of 
Spandorf, 115 B.R. 415 (Bankr. D. Conn. 
1990) (same); In re Pauquette, 38 B.R. 170 
(Bankr. D. Vt. 1984) (same). 

31 Velis v. Kardanis, 949 F.2d 78, 81 (3d 
Cir. 1991); Clark v. O’Neill (In re Clark), 
711 F.2d 21, 23 (3d Cir. 1983). 

82 This reasoning has been adopted by 
some bankruptcy courts in other circuits, 
e.g., Bohn v. Brewer (In re Brewer), 154 
B.R. 209, 213 (Bankr. W.D. Pa. 1993); In 
re Chick, 135 B.R. 201, 203 (Bankr. D. 
Conn. 1991); In re Heisey, 88 B.R. 47, 51 
(Bankr. D.N.J. 1988). 

33 In re Link, 172 B.R. 707, 711 (D. Mass 
1994). 

% These 11 factors are as follows: 1) The 
debtor’s present and anticipated living 
expenses; 2) the debtor’s present and an- 
ticipated income from all sources; 3) the 
age of the debtor and dependents; 4) the 
health of the debtor and dependents; 5) 
the debtor’s ability to work and earn a 
living; 6) the debtor’s job skills, training 
and education; 7) the debtor’s other as- 
sets, including exempt assets; 8) the li- 
quidity of the debtor’s other assets; 9) the 
debtor’s ability to save for retirement; 10) 
special needs of the debtor and depen- 
dents; and 11) the debtor’s financial obli- 
gations, e.g., alimony or support pay- 
ments. See, e.g., In re Hall, 151 B.R. 412 
(Bankr. W.D. Mich. 1993) (holding that a 
67-year-old man who is paid by commis- 
sion only, who has significant anticipated 
medical expenses, who is in the middle 
of divorce proceedings, who has a limited 
ability to save for retirement, and whose 
pension plan was held to be nonexempt 
is entitled to exempt his $14,000 IRA ac- 
count); In re Link, 172 B.R. 707 (Bankr. 
D. Mass. 1993) (holding that a 46-year- 
old attorney in good health with the abil- 
ity to earn $50—55 thousand per year for 
the next 10 to 15 years has the ability to 
prepare for his retirement, so that his 
$48,000 IRA account is not exempt); In 
re Rector, i34 B.R. 611, 617 (Bankr. W.D. 
Mich 1991); In re Flygstad, 56 B.R. 884, 
889-90 (Bankr. N.D. Iowa 1986). 

35 See, e.g., In re Link, 172 B.R. 707 
(Bankr. D. Mass. 1993). 

38 See, e.g., Mackey v. Lanier Collections 
Agency, 486 U.S. 825 (1988) (ERISA pre- 
empted a statute that specifically ex- 
empted funds in an employee benefit plan 
from garnishment, but ERISA did not 
preempt a general garnishment statute 
to the extent that the statute applied to 
welfare benefit plans). 

37 ERISA §514(a) provides, in pertinent 
part: “Except as provided in subsection 


(b) of this section, the provision of this 
title (Title I) and title IV shall supersede 
any and all State laws insofar as they may 
now or hereafter relate to any employee 
benefit plan described in section 4(a) and 
not exempt under section 4(b).” 

38 Title I of ERISA contains the Depart- 
ment of Labor provisions on reporting 
and disclosure, participation, vesting, 
funding, fiduciary responsibilities, en- 
forcement and administration. Title IV 
contains provisions for plan termination 
insurance. 

There are no preemption provisions 
with respect to Title II and Title III of 
ERISA. Title II contains the tax provi- 
sions; Title III contains the jurisdictional 
provisions and establishes the responsi- 
bilities of the IRS and the DOL in admin- 
istering and enforcing applicable ERISA 
provisions. 

389 ERISA §514(d). This provision has 
been held to save both federal and state 
laws from ERISA preemption. See, e.g., 
Calhoun v. Federal Deposit Insurance 
Corp., 653 F. Supp. 1288, 1292 (D.C. N.D. 
Tex. 1992) (Court cited ERISA savings 
clause for the proposition that the acts of 
the Federal Deposit Insurance Corpora- 
tion at issue were taken under the au- 
thority of federal law, which could not be 
effected by ERISA.); Bonin v. American 
Airlines, Inc., 621 F.2d 635 (5th Cir. 1980) 
(Court cited ERISA savings clause in de- 
termining that ERISA did not preempt 
the Railway Labor Act’s mandatory pro- 
cedures for the resolution of disputes 
within its coverage.); Addison v. Sedco 
Forex, U.S.A. ,798 F. Supp. 1273 (D.C. N.D. 
Tex. 1992) (ERISA savings clause pre- 
cluded removal of action based upon state 
worker’s compensation laws to federal 
court, because 28 U.S.C. §1445, which pre- 
cludes removal of a civil claim arising 
under the workers’ compensation laws of 
a state, would have no meaning if ERISA 
preemption allowed removal.); Ashton v. 
Cory, 780 F.2d 816, 818-819 (9th Cir. 
1986) (Court ruled that ERISA savings 
clause prevented ERISA preemption from 
reaching a California tax statute in the 
interest of preserving the Tax Injunction 
Act, which provides that the district 
courts “shall not enjoin, suspend or re- 
strain the assessment, levy or collection 
of any tax under state law where a plain, 
speedy and efficient remedy may be had 
in the courts of such sates.”); Bucyrus- 
Erie Co. V. Department of Industry. , 599 
F.2d 205, 213 (7th Cir. 1979) (Court held 
that the Wisconsin fair employment law, 
as part of the federal anti-discrimination 
framework, was preserved by ERISA sav- 
ings clause.). 

40 Bankruptcy Code §522(b)(2)(4). 

41 “s.408(A),” which governs the new 
“Roth IRA” created by §301 of the Tax- 
payer Relief Act of 1997, was added ef- 
fective May 22, 1998. 

42 See dictum to the same effect in Jn re 
Walker, 959 F.2d 894, 900 (10th Cir. 1992). 
Bankruptcy courts in the First and Third 
circuits have followed this line of cases 
in In re Printy, 171 B.R. 448 (D.C. Mass. 
1994), and Jn re Schwartz, 185 Bankr. 479 
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(D.C.N.J. 1995), respectively. 

43 Shaw also held that the portions of 
the state statute which prohibited prac- 
tices not unlawful under Title VII were 
preempted by ERISA. 

44 Pitrat v. Garlikov, 947 F.2d 419, 432 
(9th Cir. 1991), withdrawn, 992 F.2d 224 
(9th Cir. 1993). 

4 Dyke, 943 F.2d at 1449. 

46 Td. at 1449 (Emphasis supplied.). 

47 In re Schlein, 8 F.3d 754, 754. 

48 Pitrat, 947 F.2d at 429. 

49 Pitrat v. Garlikov, 992 F.2d 224, 226, 

50 Research has not revealed a bank- 
ruptcy case where an ERISA plan was 
tax-qualified when the bankruptcy peti- 
tion was filed, but the plan was found to 
have lost its tax-qualification during the 
bankruptcy proceedings. While this issue 
was not involved in In re Lowenschuss, 
102 B.R. 305 (Bankr. D. Nev. 1996), the 
Lowenschuss Court held that the opera- 
tive facts which determine exclusion from 
the bankruptcy estate are those facts 
which exist at the commencement of the 
bankruptcy proceedings. 

51 Another circumstance under which 
ERISA preemption would be an issue is 
where the plan is subject to Title I of 
ERISA but is not subject to the anti-alien- 
ation requirement of ERISA §206(d)(1) 
(contained in Part 2 of Title I). Welfare 
benefit plans (as opposed to pension/profit 
sharing plans) and “top hat”plans are 
examples. 

52 Pia. Stat. §222.30(2) and (3). 

53 §222.30(2). 

54 Pia. Stat. §222.30(1). 

55 Fa. Stat. §222.30(5). 
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Child Testimony 


by William D. Slicker 


estifying in a dissolution of marriage case is 
stressful, so let’s not allow the parties to testify.” 
Sound bizarre? 

How about, “We know that appearing in court causes 
stress to attorneys so we are going to have the attorneys 
appear via social workers who will present the attorneys’ 
arguments for them.” Sound absurd? 

Then how about a judge saying, “I never allow children 
to testify in family court because it is stressful for them.” 
I attended a family law seminar in October 1997 at which 
a panel of six judges and general masters appeared. Two 
of the six proudly made this very statement. In light of 
the fact that most parents cannot afford to hire a psy- 
chologist to testify and that there are not enough guard- 
ians ad litem to go around (and even fewer good ones), 
this judicial view means the exclusion of the testimony of 
those who may be most affected by the family court deci- 
sions. Yet this judicial view is growing. 

Since Florida’s Family Law Rules were amended to pro- 
vide that a child is not to testify unless the court first 
determines that a child’s testimony is necessary and rel- 
evant to the issues, Florida Family Law Rule 12.407, I 
have sought to have children testify in three different types 
of cases. 

The first case was a change of custody case. A 10-year- 
old girl, who was in the legal custody of her father but 
seeking refuge with her mother, wanted to testify that her 
father was smoking crack cocaine and that there was rarely 
anything in the refrigerator to eat. The judge denied my 
motion to allow the child to testify without even holding a 
hearing on the motion. All of the girl’s testimony became 
inadmissible hearsay. The girl was fearful of going back to 
her father. Fortunately, my client and I found some police 
officers who testified that the father was known as a crack 
user and the father tested positive for cocaine on a drug 
test. 

The second case was a change in visitation case. A 16- 
year-old girl, who was living with her mother, wanted to 


testify that there were problems at her father’s house in 
which she did not want to be involved, and, therefore, she 
did not want to visit him as frequently. A psychologist was 
willing to testify that this girl was emotionally mature 
and it was important that the teenager be allowed to be 
heard. The judge denied my motion to allow the child to 
testify without even holding a hearing on the motion. All 
of the teenager’s testimony became inadmissible hearsay. 
The teenager was angry at the court for not letting her be 
heard. She is not unusual. Exclusion from the decision- 
making process typically makes children angry.'! Such 
anger causes the child more stress than if he or she had 
testified in court. 

The third case was a domestic violence case. A man who 
had been physically disabled in the Vietnam War obtained 
a temporary injunction by accusing his wife of not feeding 
him enough and of hitting him. The 14-year-old and 10- 
year-old sons who were living with the parties wanted to 
testify at the injunction extension hearing that their fa- 
ther ate what he wanted at meals and the rest of the fam- 
ily then ate what was left, and that they had never seen 
their mother hit their father. The judge denied my motion 
to allow the children to testify without even holding a 
hearing on the motion. The boys’ testimony became inad- 
missible hearsay. The injunction was extended. Later, it 
was overturned as having been falsely obtained. 

What do all three cases have in common? The judge in 
each case, like the judges at the seminar, has publicly 
stated that it is never in the best interest of children to 
testify in family law matters. Where did such a view come 
from? 

I looked at the law. The law states that in custody and 
visitation matters the court is supposed to consider the 
desires of the children. FS. §61.13(3)(i). 

I researched the social sciences literature to see if it 
supported the judges’ belief: It did not. In Conducting Child 
Custody Evaluations, Stahl writes, “We must give more 
weight to the wishes of an older child, but all children 


Because of its importance, the Family Law Section column this month presents both sides 
of the “child as witness” rule. See page 49 for Ms. Marks’ reponse to Mr. Slicker’s article. 
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need to have their feelings and 
wishes heard and understood.” In 
The Custody Evaluation Handbook, 
Bricklin states, “[M]y own feeling is 
that [a child’s testimony] would be 
exceedingly helpful in some cases 
and injurious in others.”* Melton and 
others found that often there were 
beneficial effects of asking children 
their opinion by giving them some 
control over their own fate.‘ Kandel 
wrote, “To summarize, a survey of de- 
velopmental psychol- 

ogy suggests that 

from early middle 

childhood on, children 

have the maturity to 

choose their custodi- 

ans.”> This does not 

mean that all children 

will want to make a 

choice, and those who 

do not want to should 

not be force. Likewise, 

those who do want to 

make a choice should 

not be denied the op- 

portunity. 

I asked a locally re- 
spected psychologist, 
William Hafling, if I 
had missed something 
in my research and if 
the current position of 
psychology supported 
the judges’ belief that 
it was never in the 
best interest of chil- 
dren to testify in fam- 
ily law matters. He 
said it did not. On the 
contrary, it was the 
current position of 
psychology that 
whether a_ child 
should or should not 
testify needs to be de- 
cided on a case-by-case basis focus- 
ing on the individual child and that 
child’s situation. 

Since there is no basis in law or in 
the social sciences for the view of 
these judges, I think we must look 
elsewhere for an answer as to why 
this view is held. It has been sug- 
gested that such theories are popu- 
lar because they take the burden of 
decisionmaking away from the 
judge.® I, on the other hand, believe 


the judges are acting with good, but 
misguided, motives. I believe the 
judges have read books such as the 
one based on the study of 131 chil- 
dren done by Judith Wallerstein in 
which she stated, “For children and 
adolescents, the separation and its 
aftermath was the most stressful pe- 
riod of their lives.”’ Some judges are 
trying to reduce this stress at all 
costs. However, later research of 
8,000 children done by the National 


Institute of Menta! Health in 1985 
found that the emotional effects of 
divorce on children are not any more 
permanent than other major events 
which occur during the rise of all of 
us into adulthood.® Most children get 
over it. In fact, some children are re- 
lieved by the divorce of their parents 
and are ready to move on immedi- 
ately.® The problem with the judges 
acting on incorrect assumptions such 
as “all children want to avoid the 


stress of choosing one parent over the 
other” is that it leads to the applica- 
tion of universal rules, and once these 
rules are in place, they are hard to 
remove. 

The “tender years” doctrine was 
such a theory. For years the courts 
applied this theory to child custody 
cases to give custody of children to 
the mothers unless they were shown 
to be unfit.° Under this theory, 90 
percent of the awards of custody were 

to mothers." “It has 
been sex discrimina- 
tion against men in 
the most blatant 
way.”!? At the time it 
was developed as a 
theory, most fathers 
worked outside the 
home and most 
mothers’ stayed 
home with the chil- 
dren. There was 
little research on the 
theory. Someone has 
said that the law is 
only as good as the 
Previous 
generation’s socio- 
logical research. So 
the use of this theory 
in the past may be 
explained. However, 
by the 1980s, cus- 
tody regulations no 
longer fit well with 
people’s situations. 
Seventy-five percent 
of women with chil- 
dren under 14 now 
work outside the 
home" and current 
research of psychol- 
ogy and sociology 
does not support the 
tender years doc- 
trine.! In fact, we now have studies 
that show that such sociological en- 
gineering may have been detrimen- 
tal to the children and society. “Chil- 
dren living in homes where fathers 
are absent are far more likely to be 
expelled from or drop out of school, 
develop emotional or behavioral 
problems, commit suicide, and fall 
victim to child abuse and neglect. The 
males are also far more likely to be- 
come violent criminals. As a matter 
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of fact, men who grew up without 
dads currently represent 70 percent 
of the prison population serving long- 
term sentences.”"* Girls who grow up 
without their fathers are more likely 
to be sexually precocious," resulting 
in early pregnancy and increased 
likelihood of divorce.'* The incidence 
of stepfather/stepdaughter incest is 
five times higher than for natural fa- 
ther/daughter incest.'® On the other 
hand, children whose fathers are 
around and are involved in their 
schoolwork get better grades.” And 
daughters who grow up with involved 
dads are more emotionally and intel- 
lectually mature.”! However, once in 
place, it took two legislative amend- 
ments to try to rid the court system 
of the tender years doctrine. FS. 
§61.13(2)(b)(1). Unfortunately, many 
judges still ignore the explicit statu- 
tory language that men and women 
are to be treated equally in custody 
matters and still apply the tender 
years doctrine. Ayyash v. Ayyash, 700 
So. 2d 752, n.3 (Fla. 5th DCA 1997). 

The“children don’t ever lie” maxim 
was another such theory.” For years 
the case workers and juvenile courts 
applied this theory to child abuse 
allegation cases unless the accused 
could prove his or her innocence. 
While this theory contradicted the 
common sense of anyone who has 
raised a child, it still could be ex- 
plained by a lack of research on the 
issue. However, recently there have 
been articles citing studies which 
show that children do tell lies.2* One 
study found 23 percent of abuse al- 
legations are false and there was in- 
sufficient information to determine 
the truth in another 24 percent of the 
cases.** One author on the subject 
stated: “We know that even preschool 
children can lie, do lie, and if suffi- 
ciently self-motivated or coached, will 
lie. Whether a child is lying in his or 
her report depends on an assessment 
of arich assortment of factors, includ- 
ing the child’s developmental capa- 
bility, the motivations for and against 
telling the truth, the contextual sig- 
nificance of the child’s accuracy, the 
nature of the process used to probe 
the child’s truthfulness, and the char- 
acteristics unique to that child.”” 
Among the child abuse cases that 


have fallen apart in the courtroom 
are the McMartin preschool case in 
California, the Little Rascals case in 
North Carolina, the Margaret Kelly 
Michaels case in New Jersey, the 
Fells Acres case in Massachusetts, 
and the Wenatchee, Washington case. 
Fortunately, child abuse is alleged in 
only a small percentage of family law 
cases. However, false allegations of 
domestic violence against spouses 
are a growing problem.” In fact, a 
judge in Tampa has recently admit- 
ted that she falsely accused her hus- 
band of abuse and improperly ob- 
tained a domestic violence injunction 
during her dissolution of marriage.”’ 

And so it is with this new theory 
that “it is never in the best interest 
of children to testify in family mat- 
ters.” Poppycock. It’s another theory, 
creeping in on cat feet, that under- 
mines the main purpose of our judi- 
cial system. “Although minimizing 
trauma for child witnesses is an im- 
portant social objective, the para- 
mount purpose of a trial is to discover 
the truth about some disputed event 
or transaction.”?® However, this 
theory not only contradicts common 
sense (are we to cancel school test- 
ing and dentist appointments for 
children because they cause stress?) 
but also it flies in the face of the so- 
cial sciences research. Someone 
needs to stand up and say, “The 
judges, like the emperor, have no 
clothes.” 

I hope to stop another 
oversweeping generality from becom- 
ing an accepted court maxim. There- 
fore, rather than an inflexible “chil- 
dren should never testify in family 
law matters” approach, I think a 
judge should question a child in any 
case in which a motion is filed that 
seeks to have the child testify. The 
judge should determine that: 1) the 
child is intellectually and emotion- 
ally mature enough to have a valid 
opinion (probably at least six years 
of age);?® 2) the child knows the dif- 
ference between truth and lies; 3) the 
child has an opinion on the issue be- 
fore the court; 4) the child wants to 
voice his or her opinion (no child 
should be forced to make a choice 
between his or her parents if he or 
she does not want to); and 5) the child 
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is not being threatened or bribed by 
someone to give a false opinion. If 
these criteria are met, then the judge 
should not take away the right of the 
child to have a voice in a major deci- 
sion about that child’s life. O 
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Defending the 
“Child Witness” Rule 


by Deborah Marks 


any years ago, the Family Law 

Section Rules Committee, a 

fairly large group of family law- 
yers, met each Saturday at the office of at- 
torney Jeffrey Wasserman (the current 
treasurer of the Family Law Section) to dis- 
cuss, debate, and draft a suggested set of 
what we believed Family Law Rules should 
look like if the Supreme Court were to per- 
mit rules to be adopted. We discussed what 
made family law cases unique to require 
rules different from other civil cases; what 
we saw in the practice that should be more 
regulated; and how we would solve the 


is shattering, from being further harmed 
by the system. We saw, at that time, an in- 
crease in “pre-litigation” planning which 
included taking children to multiple psy- 
chologists for testing until a parent had the 
result he or she wanted; taking children 
into the confidence of one party or the other 


to build a case; and an increase in paren- 


tal alienation. We reported to each other, 
anecdotally but fairly consistently, that 
parents were bringing children to meet 
with us to tell various things that would 
be “helpful” to our cases and that the par- 
ents wanted the kids to testify to these 


problems we saw. We drafted a full set of ‘ 
rules, and, when the Florida Supreme Court adopted its 
first rules opinion and when The Florida Bar appointed 
its first Family Law Rules Committee, that set of proposed 
rules was presented to the newly formed group. 

One of the focus areas for both rules committees was 
the need we perceived as practitioners to recognize that 
when a divorce is going to take place it is necessary to 
keep all of the interested parties, and in particular the 
children who have no control over the fact that their world 


events and to their desires as to parenting 
in court. As the stakes went up, the children were being 
put in the middle, forced to choose between parents, and— 
even worse—told not to tell the other parent about evalu- 
ations, appointments with lawyers, etc., thus damaging 
the communications lines for the other relationship. 
With this backdrop, two proposed rules were born, both 
of which are now adopted. Both were designed to keep the 
potential for child involvement as an absolute necessity, 
and to build in disincentives for manipulation of the chil- 
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dren and for putting additional bur- 
dens on them. One of those rules is 
Rule 12.363, dealing with the evalu- 
ation of minor children by experts, 
which was designed to discourage 
multiple testing of children and test- 
ing without communications with the 
other parent. The other is Rule 
12.407—the rule under discussion 
here—which states that a child will 
not be brought to court or deposed or 
subpoenaed without prior court or- 
der, except in an emergency situation. 
This rule was proposed not only for the 
protection of children, but also for the 
protection of lawyers who wanted to 
be able to tell their client that they 
would not be a party to encouraging a 
child to testify against the other par- 
ent unless there was substantial rea- 
son to do so and who, with this rule, 
would be able to tell their client, “Of 
course, I would do what you want me 
to do, but look at this rule—I can’t.” 
Although there are judges who 
have taken the extreme position that 
children never should be brought to 
court, that is not what the rule says. 
The rule requires prior court permis- 
sion unless for an emergency, such as 
the child’s being the only witness to 
domestic violence and it is a short 
noticed hearing. It is clear that the 
Supreme Court did not intend the 
rule to preclude testimony in all 
cases as it has now promulgated 
Form 12.944(a) to facilitate pro se 
litigants in bringing their children as 
witnesses where it would be appro- 
priate. What the motion in advance 
does is permit a court to make spe- 
cial arrangements and set conditions 
as may be required, i.e., appoint a 
guardian ad litem; require the child 
to be brought to court by a neutral 
third party; set limitations on the 
nature, manner, and extent of ques- 
tioning in advance outside the pres- 
ence of the child witness; determine 
how the presence of parents will be 
handled; and generally control the 
situation in the best interests of the 
child. Additionally, if the proffered 
testimony can be adequately handled 
in another manner, or is not truly 
relevant to the things that the judge 
needs to hear, the testimony can be 
excluded. The idea was, and is, to 
have the necessity of placing a child 


in the middle between two warring 
parents determined on a case-by-case 
basis with no inflexible rules in place 
on either side of the equation. 

In Florida, protecting children 
from unnecessary emotional trauma 
through appearance in judicial set- 
tings has been a substantial goal of 
our legislature. This past session a 
bill was filed, debated, and passed 
out of committees (although it did not 
reach final floor votes) which would 
have mandated that at trial the judge 
would control the manner of ques- 
tioning children under the age of 14 
in all cases to ensure that the ques- 
tions were phrased in a manner 
which the child could understand, to 
ensure that the questioning was not 
repetitive, and to ensure that the 
tone of the questioning was not hos- 
tile or harassing. The staff analysis 
prepared in both houses noted that 
there are already a variety of laws 
on the books that protect and restrict 
child testimony. For example, FS. 
§92.55 provides that upon motion of 
any party or the court’s own motion 
a court may enter any order neces- 
sary to protect a child under the age 
of 16 who is a victim or witness in 
any proceeding from severe emo- 
tional or mental harm due to the 
presence of a defendant if a child is 
required to testify in open court. FS. 
§90.803(23) provides that when cir- 
cumstances appear reliable an out- 
of-court statement made by a child 
victim with a physical, mental, emo- 
tional, or developmental age of 11 
years or less describing any act of 
child abuse or neglect, or any act of 
sexual abuse against the child, which 
otherwise would not be admissible is 
admissible in evidence in any civil or 
criminal proceeding. Other statutes 
include FS. §92.53 and FS. §92.54, 
which provide that the testimony of 
a victim or witness under the age of 
16 may be videotaped. 

Case law also has addressed these 
issues. Griffin v. State, 526 So. 2d 752 
(Fla. lst DCA 1988), provides the 
court with broad discretion to deter- 
mine whether a child is competent 
to testify as a witness. In the Interest 
of S.C. v. State, 471 So. 2d 1326 (Fla. 
1st DCA 1985), emphasizes the need 
to protect child witnesses stating “the 
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overriding principle in cases of child 
abuse and neglect is the ultimate best 
interest of the child, and parental 
rights are subject to that principle.” 

The requirement that a 
“prehearing” be held before a child 
is brought to court ensures that the 
trial judge will be better able to first 
determine the need to bring the child 
at all, and, if the proffered evidence 
is required, then to best ensure that 
the child witness is properly pro- 
tected given all of the protective 
methods available to the court. If the 
issue is a statement made about 
abuse, and the child is under age 11, 
a prefinding that the hearsay state- 
ment is sufficient and admissible 
under the rules will permit the child 
to be heard without having to appear 
in court and testify against a parent. 
Or, the court may wish to make other 
appropriate arrangements. There are 
so many options that the prehearing 
requirement is a small price to pay 
to keep children as unscarred as pos- 
sible by the system. 

In creating these rules, there were 
no findings that child testimony is 
inherently unreliable nor was there 
a desire to divest children who are 
sufficiently mature from input. The 
manner of input required control, 
however, and there needed to be dis- 
incentives to parents who were likely 
to manipulate their children from 
doing so. The two child-related rules 
were designed to do that. But, they 
are new. And, as with all new things, 
it will take some time for the bugs to 
shake out. Cases likely will be ap- 
pealed because of inappropriate ex- 
clusion of proffered child evidence; 
and those cases will provide guide- 
lines for jurists who are struggling 
with whether to hear from the chil- 
dren. Judges on both extremes (al- 
ways hear or never hear) will move 
toward center with increased use of 
the rule. The unintended victims of 
divorce—the children—should ulti- 
mately benefit as a result. O 
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Business Law 


Florida Joins the Union with Respect to LLCs 


n May 22, 1998, S.B. 704 

became law in Florida 

without the Governor’s 

signature.' Although 
Florida was the second state to adopt 
legislation creating limited liability 
companies (LLCs) in 1982 and re- 
vised its LLC law in 1993, the use of 
LLCs in Florida had been substan- 
tially hampered because Florida 
taxed LLCs as corporations for pur- 
poses of Florida corporate income 
tax. Consequently, many lawyers 
advised their clients to use S corpo- 
rations or partnerships to conduct 
business in the state. S.B. 704 is an 
important step in bringing Florida 
into the mainstream of state laws 
which govern LLCs. The bill provides 
that an LLC formed under Florida 
law or qualified to do business in 
Florida as a foreign LLC will not be 
subject to Florida’s corporate income 
tax if the LLC is classified as a part- 
nership for federal income tax pur- 
poses. 

S.B. 704 as originally drafted was 

limited in scope and very simple. It 
sought to have both domestic and 
foreign LLCs taxed for Florida cor- 
porate income tax purposes based on 
the federal tax classification of the 
LLC. It did not anticipate single- 
member LLCs. It sought, therefore, 
to piggyback on federal partnership 
classification. The legislative intent 
was, and remained, direct: 
It is intended that any limited liability 
company that is classified as a partner- 
ship for federal income tax purposes and 
formed under chapter 608 or qualified 
to do business in this state as a foreign 
limited liability company not be subject 
to the tax imposed by this code. ? 

Thus, Florida law taxing corpora- 
tions, i.e., paragraph (e) of subsection 


by Louis T.M. Conti 


Notwithstanding 
anomalies created by 
amendments added 
to S.B. 704, lawyers 
advising clients on 
doing business in 
Florida now can 
effectively plan for 
and utilize LLCs. 


(1) of FS. §220.03 was amended to 
read: “The term ‘corporation’ does 
not include proprietorships, even if 
using a fictitious name; partnerships 
of any type, as such; limited liability 
companies that are taxable as part- 
nerships for federal income tax pur- 
poses....” (italicized language added 
to chapter 220 by S.B. 704).% 
Correspondingly, the Florida stat- 
ute dealing with LLCs (Ch. 608) was 
amended to exempt certain LLCs 
from Florida corporate income tax. 
FS. §608.471: 
(1) A limited liability company classified 
as a partnership for federal income tax 
purposes and organized pursuant to this 
chapter or qualified to do business in this 
state as a foreign limited liability com- 
pany is not an “artificial entity” within 
the purview of s. 220.02 and is not sub- 
ject to the tax imposed under Chapter 


220. 
* 


(3) For purposes of taxation under chap- 
ter 220, a limited liability company 


formed in this state or authorized to 
transact business in this state as a for- 
eign limited liability company shall be 
classified as a partnership unless classi- 
fied otherwise for federal income tax 
purposes, in which case the limited li- 
ability company shall be classified iden- 
tically to its classification for federal in- 
come tax purposes. 


The reader may wonder why S.B. 
704 was not very clear about amend- 
ing Ch. 220 to also exclude single- 
member LLCs from the definition of 
the term “corporation,” and to con- 
firm that those entities would be 
exempt from Florida corporate in- 
come tax. 

Florida lawyers know that prior to 
this legislative session, Florida Ch. 
608 did not permit single-member 
LLCs. Observers of this legislative 
session know that S.B. 704, as intro- 
duced, and throughout committee 
review, did not address single-mem- 
ber LLC status, except in remarks 
made by Representative Carlos 
Lacasa as to the legislative intent of 
the House bill. While S.B. 704 was 
wending its way through the com- 
mittee hearing process, another bill 
(H.B. 1657) was traveling through 
the legislative labyrinth. H.B. 1657 
was primarily focused on permitting 
cross-entity mergers, but it also 
amended Ch. 608 to permit single- 
member LLCs and provided for the 
use of the words “limited liability 
company” or the abbreviations 
“L.L.C.” or “LLC” in the name of the 
entity. Previously, Florida required 
that the words “limited company” or 
the abbreviation “L.C.” be the last 
words of the name of every LLC 
formed in Florida. 

However, in the final week of the 
legislative session, Senator Ron Klein, 
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sponsor of S.B. 704, moved the 
amendment of his bill to include pro- 
visions amending §608.405 to permit 
single-member LLCs. Shortly there- 
after, provisions from H.B. 1657 (the 
single-member LLC and cross-entity 
merger bill) were added to S.B. 704. 
At about the same time, provisions 
from yet another bill (S.B. 608) were 
added to S.B. 704. 

S.B. 608 sought to clarify that a 

qualified subchapter S subsidiary 
(QSSS) should not be treated as a 
separate corporation or entity from 
the S corporation parent to which the 
QSSS’s assets, liabilities, income, 
deductions, and credits are attributed 
under I.R.C. §1361(b)(3). Language in 
S.B. 608 provided that the “look- 
through” of the QSSS to its parent S 
corporation should be retroactive to 
tax years beginning on or after Janu- 
ary 1, 1997, to wit: 
This section shall take effect upon this 
act becoming law. The provisions of this 
section are intended to clarify the intent 
of the legislature under existing law and 
are effective with respect to tax years 
beginning on or after January 1, 1997; 
however, no penalty shall be assessed for 
failure to file the information return re- 
quired by this section if the return would 
have been due on or before the date this 
act becomes a law.® 

Regrettably, as sometimes happens 
with last-minute amendments, the 
provisions added to S.B. 704 were not 
subject to careful review or analysis 
of construction, particularly with re- 
spect to single-member LLCs and as 
to the effective date provisions. 

As to the single-member LLC pro- 
visions, the language of S.B. 704 pro- 
vides that 
any natural person who engages in a 
trade, business, or profession in this state 
under his or her own or any fictitious 
name, whether individually as a propri- 
etorship or in partnership with others, or 
as a member or manager of a Limited 
Liability Company classified as a part- 
nership for federal income tax purposes 
will not be subject to corporate income 
tax. 

Under federal check-the-box regula- 
tions, a single-member LLC is not 
“classified as a partnership,” but rather, 
the LLC is disregarded for federal tax 
purposes. Thus, the single-member 
LLC is a pure pass-through entity for 
federal tax purposes. Representative 
Lacasa, the House sponsor of H.B. 
1049, the House corollary to S.B. 704, 


Under federal check- 
the-box regulations, a 
single-member LLC 
is not “classified as a 
partnership,” but 
rather, the LLC is 
disregarded for 
federal tax purposes. 


confirmed the House’s intention to 
track federal classification of single- 
member LLCs: 

Remarks from April 30 Relating to Leg- 
islative Intent on SB 704: 

Rep. Cosgrove: Representative 
Lacasa, under certain circumstances, 
single-member limited liability compa- 
nies are not classified as “partnerships,” 
but their separate legal entity status is 
wholly disregarded for federal income tax 
purposes and their income and deduc- 
tions are treated as income and deduc- 
tions of the owner or“member’” of the lim- 
ited liability company. Is it correct to read 
your bill as providing that in this circum- 
stance, the Florida tax treatment will 
track the federal tax treatment and the 
separate entity status will be disre- 
garded? 

Rep. Lacasa: Yes. Under this bill, 
Florida tax treatment will track the fed- 
eral tax treatment for LLCs [limited li- 
ability companies].’ 

Consequently, it is clear that a 
single-member LLC in Florida would 
not be subject to the Florida corporate 
income tax (assuming the LLC did not 
elect to be taxed as a corporation un- 
der“check-the-box” regulations for fed- 
eral income tax purposes). 

The Department of Revenue has con- 
firmed, in Tax Information Publication 
#98, issued July 1, 1998, that single- 
member LLCs will be treated in the 
same manner as they are for federal 
income tax purposes, including the fil- 
ing election. For example, single-mem- 
ber LLCs which have elected to be dis- 
regarded for separate filing 
requirements under the federal “check- 
the-box” provisions will be allowed the 
same treatment for Florida corporate 
income tax purposes. 
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Therefore, if the LLC would not be 
taxed as an entity for federal income 
tax purposes, the LLC should not be 
taxed under F‘S. Ch. 220. Regretta- 
bly, the language of the statute 
amending Ch. 220 was not made 
clear with respect to single-member 
LLCs because the original focus was 
on two-member LLCs and hence the 
analogy to partnership classification. 
Once the single-member provisions 
were added, the focus should have 
shifted from federal partnership clas- 
sification to simply one of federal tax 
classification. 


Effective Date 

A problem also arose with respect 
to the effective date of the provisions 
of the legislation. Originally, S.B. 704 
did not contain the “effective for tax 
years on or after ___ ” language usu- 
ally found in tax statutes. 

What the legislation did have, 
when it passed, were two seemingly 
incongruous provisions. Section 16 of 
S.B. 704 provided that the act was to 
“take effect July 1, 1998.” However, 
H.B. 1657 (the cross-entity merger 
and single-member LLC bill) was to 
“take effect upon becoming a law” 
(see §6 of H.B. 1657). Further com- 
plicating the issue, S.B. 608 (the 
QSSS bill) contained the “retroactive 
to tax years beginning on or after 
January 1, 1997” language. 

The final legislation, enrolled S.B. 

704, retained §16, which states, “This 
act shall take effect July 1, 1998.” How- 
ever, it also incorporated, in §7 (which 
dealt with LLCs and with QSSSs), and 
in §8 (which dealt with amendment to 
Ch. 220.22 for tax return filing require- 
ments), the following: 
(2) This section shall take effect upon this 
act becoming a law. The provisions of this 
section are intended to clarify the intent 
of the legislature under existing law and 
are effective with respect to tax years 
beginning on or after January 1, 1997.8 

The quoted language was also in 
S.B. 608, and this author has con- 
cluded that it was added to both §§7 
and 8 of S.B. 704 because both sec- 
tions took into account the QSSS pro- 
visions. The unintended result is that 
by virtue of its inclusion in §7, which 
also specifies the new treatment of 
LLCs taxed as partnerships, one 
could conclude that it is effective ret- 


roactively for LLCs as well as QSSSs. 
A careful reading, particularly in 
light of the language of S.B. 608, led 
this author to the conclusion that 
retroactive application of S.B. 704 to 
LLCs for tax years beginning on or 
after January 1, 1997, is inappropri- 
ate, as not being intended by the leg- 
islature. The statutory language, as 
it exists in S.B. 704, is ambiguous 
enough to cause confusion, and one 
would not be faulted if one were to 
take the language at its literal mean- 
ing, i.e., that it is retroactive for LLCs 
to tax years beginning on or after 
January 1, 1997. 

A conservative reading of S.B. 704, 
however, would suggest that it is ef- 
fective for QSSSs for tax years begin- 
ning on or after January 1, 1997; but 
for all other purposes, it is effective 
July 1, 1998. The Florida Department 
of Revenue has indicated that the 
new legislation, as applied to LLCs, 
is effective July 1, 1998, and is ap- 
plicable to tax years ending on or af- 
ter that date. 


Conclusion 

Florida law affecting LLCs, as 
amended by S.B. 704, will provide for 
the following: 

1) Single-member LLCs; 

2) Elimination of the Florida corpo- 
rate income tax on LLCs taxed as part- 
nerships or pass-through entities for 
federal income tax purposes; and 

3) Use of the name “limited liabil- 
ity companies” or the abbreviation 
“L.L.C.” or “LLC” in the name; 

Notwithstanding the two anoma- 
lies created by the last-minute 
amendments added to S.B. 704, law- 
yers advising clients on doing busi- 
ness in Florida now can effectively 
plan for and utilize LLCs. Moreover, 
one can expect that the next legisla- 
tive session will “fix” the anomalies 
in S.B. 704, and it is anticipated that 
Florida’s LLC statute will undergo 
significant additional modifications 
to bring it further in line with the 
best LLC statutes in the country. O 


1 The new legislation was the result of 


outstanding efforts by the Tax and Busi- 
ness Law sections of The Florida Bar. Those 
efforts started with a “Free the LLC Com- 
mittee” headed by Rick Josepher of the Tax 
Section over two years ago. 

2 Ch. 98-101, §7, 1998 Fla. Sess. Law 
Serv. 485, 505 (West) (to be codified at Fa. 
Strat. §220.02(i)). 

3 Ch. 98-101, §9, 1998 Fla. Sess. Law 
Serv. 485, 506 (West) (to be codified at Fa. 
Stat. §220.03(i)(e)). 

4 Ch. 98-101, §14, 1998 Fla. Sess. Law 
Serv. 485, 508 (West) (to be codified at Fia. 
Stat. §608.471). 

5 3 Fla. H.R.J. 2405 (Reg. Sess. 1998). 

® Ch. 98-101, §8, 1998 Fla. Sess. Law 
Serv. 485, 505 (West). 

7 3 Fla. H.R.J. 2405 (Reg. Sess. 1998). 

8 Ch. 98-101, §§7, 8, 1998 Fla. Sess. Law 
Serv. 485, 505 (West). 
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Specific Performance of 


Real Estate Contracts: Legal Blackmail 
by Gerald F. Richman and Mark A. Romance 


eware real property owners: 

The mere filing of a suit for 

specific performance (re- 

gardless of its ultimate suc- 
cess or the merits) can potentially 
tie up your property for several 
years, with or without the existence 
of a lis pendens. The reason is 
simple. It is virtually impossible to 
obtain title insurance necessary to 
convey title while an action for spe- 
cific performance is pending. In ef- 
fect, this can be a form of “legal 
blackmail.” 

Because the law treats each par- 
cel of real property as unique, often 
a claim for damages for breach of a 
real estate contract is not practical. 
Thus, the law allows an aggrieved 
party to file a claim for specific per- 
formance, which requests the court 
to order the party breaching the con- 
tract to perform its obligations un- 
der that contract. Although both 
buyer and seller retain the power to 
bring a specific performance claim 
if one believes the other to be in 
breach of the purchase and sale con- 
tract, the buyer has the power to tie 
up the seller’s property because, in 
most cases, the seller cannot sell the 
property once the buyer files a claim 
for specific performance. This power 
has the practical effect of allowing 
the buyer to use the legal system to 
“blackmail” the seller into either con- 
veying title to the property at a price 
agreeable to the buyer, or forcing the 
seller to pay off the buyer to drop 
buyer’s claim and allow the seller to 
convey the property to a third party. 

This article discusses the legal 
and practical problems with repre- 
senting a seller of property con- 
fronted with the possibility of being 


There are legal and 


practical problems with 


representing a 
property seller 
confronted with the 
possibility of being 
“blackmailed” into 
settling frivolous 
claims for breach of a 
sales contract. 


effectively “blackmailed” into set- 
tling frivolous claims for breach of a 
real estate sales contract. We pro- 
pose that the legislature enact law 
to protect sellers, which also bal- 
ances the buyer’s right to access to 
courts. 


Illustrations of Legal 
Blackmail at Work 

Two recent unreported trial court 
decisions illustrate the point that a 
specific performance lawsuit can re- 
sult in legal blackmail. 

In one case, the buyer and seller 
entered into a purchase and sale con- 
tract for an unimproved parcel of 
property to be purchased in four 
phases for $12,000,000. Under con- 
tract, the buyer had the right to ex- 
tend the closing date for three 30- 
day periods by paying a $25,000 
“extension fee” by a specified date for 
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each extension. The buyer obtained 
two extensions and paid the $25,000 
extension fee. 

With regard to the final extension, 
the buyer informed the seller of its 
intent to seek an extension and 
make the required payment. On the 
date of the scheduled closing, with 
no extension having been granted, 
the buyer informed the seller that it 
did not have the money and stated 
that it was “all over.” Later that day 
the buyer surprisingly informed the 
seller by fax that the “check is in the 
mail.” The buyer never sent the ex- 
tension fee. After waiting three days 
for the check that never arrived, the 
seller relied on the time is of the es- 
sence clause, defaulted the buyer, 
and terminated the contract. 

The buyer subsequently filed a 
suit for specific performance and 
placed a lis pendens on the property. 
On a motion to dissolve the lis pen- 
dens, the court ruled that the initial 
pleading did not show that the ac- 
tion was “founded on a duly recorded 
instrument” as required by statute 
to maintain the lis pendens, and that 
a bond would be required.! The court 
dissolved the lis pendens after the 
buyer advised the court that it had 
no intention of posting a bond. The 
seller, nonetheless, could not obtain 
title insurance to sell the property 
to a third party until the lawsuit was 
over. The absence of a lis pendens 
was thus irrelevant. 

In response to the seller’s motion 
for summary judgment, the buyer 
claimed that the seller’s patterns of 
accepting late payments, albeit as an 
accommodation to the buyer, created 
a waiver of the “time is of the es- 
sence” clause.” The court ruled that 


factual issues existed and denied 
seller’s motion for summary judg- 
ment.’ During a 12-day bench trial that 
was concluded more than a year and a 
half later, the seller established that a 
representative of the buyer had threat- 
ened to “tie the property up for three 
years” if the seller would not withdraw 
its default. The trial court found in an 
extensive opinion that the buyer’s 
president had repeatedly lied to the 
seller and others; that there was no 
waiver; that the buyer was never ready, 
willing, and able to close; and that 
there was no equitable basis for the 
relief sought by the buyer. While the 
trial court thus ultimately ruled in fa- 
vor of the seller, the property was, in 
fact, tied up for almost two years, and, 
had the appellate process run its full 
course, could have been tied up for as 
long as two to three years or longer. 
This is not an atypical situation. 

As one might expect, the buyer was 
a shell corporation with a substan- 
tial amount of debts and little in the 
way of assets. The buyer, as was es- 
tablished at trial, had not been able 
to obtain financing and could not 
possibly have closed. While the buyer 
had little to lose other than its own 
expense of litigation, the seller was 
burdened with the risk of the down- 
turn of the market, the costs of liti- 
gation, the carrying costs of the prop- 
erty including substantial real estate 
taxes, and was left only with the pros- 
pect of obtaining a judgment for real 
estate taxes, attorneys’ fees, costs, 
and possibly slander of title or mali- 
cious prosecution, which would be 
wholly uncollectible unless the seller 
was able to pierce the corporate veil. 
“Legal blackmail” was a practical re- 
ality. 

In yet another recent unreported 
trial court decision, the unsophisti- 
cated owner of an attractive resi- 
dence on Palm Island on Miami 
Beach entered into what effectively 
was a lease/option to purchase con- 
tract with a tenant, but had 48 hours 
to have the contract reviewed by an 
attorney. Within the allotted time 
period, the owner elected not to pro- 
ceed in what was an ambiguous con- 
tract coupled with a bad bargain. 
However, the buyer took the position 
that the seller had not properly ter- 


minated the contract, refused to leave 
the premises, and the owner was 
forced to sue for eviction. The tenant 
responded with a counterclaim for 
specific performance that tied up the 
property for over a year even after a 
settlement agreement was reached 
requiring the tenant to leave the pre- 
mises. 

On the eve of the agreed-upon 
scheduled departure the tenant filed 
for bankruptcy, which deprived the 
state court of jurisdiction to enforce 
the settlement and evict the tenant. 
By the time the stay was lifted, the 
tenant was evicted, and the specific 
performance claim tried and deter- 
mined adversely to the tenant, the 
tenant had occupied the property for 
a year and a half rent free and tax 
free. The seller again faced the pros- 
pect of a drastic downturn in the 
market, had lost a year and a half of 
rent, and had to absorb the real es- 
tate taxes and utility bills. 

These two cases are not extraordi- 
nary situations. The law as it exists 
today affords an unable buyer the 


power to force the unwary seller to 
settle a frivolous claim. This conduct 
can be characterized as “legal black- 
mail.” 


Specific Performance Claims 

To prove a claim for specific per- 
formance, a plaintiff must prove the 
existence of the contract by clear, 
definite, and certain evidence.‘ The 
plaintiff then must prove that it com- 
plied with the conditions of the con- 
tract,° and that it was ready, willing, 
and able to perform its obligations 
under the contract.® The typical spe- 
cific performance case filed in Florida 
courts can take from one to three 
years to reach trial, given the court’s 
caseload and the amount of discov- 
ery typically required by these suits. 
The appeals process can add an ad- 
ditional year or more to resolve a 
claim. 


Practical Problems 
With Reducing Losses 

The practical reality is that once 
the lawsuit is filed, the property can- 
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not then be sold to another buyer. If 
the buyer is successful in its specific 
performance claim, the court typi- 
cally orders the seller to convey title 
in accordance with the terms of the 
contract. Were the seller to convey 
title to a new buyer, the court would 
be faced with the possibility of order- 
ing the new buyer to convey to the 
seller, or to determine an amount of 
damages sufficient to compensate the 
successful buyer. Because of this di- 
lemma, a third party is required to 
convey title to the successful buyer 
only when the third party is not a 
bona fide purchaser without notice 
of the claim. One could argue that the 
seller, facing a spurious lawsuit for 
specific performance, could simply 
invoke the doctrine of caveat emptor 
and remain silent regarding the spe- 
cific performance suit. However, as 
set forth below, such an occurrence 
is highly unlikely. 


Lis Pendens Offers 
No Protection 

A common misconception is that 
title to property is not clouded by the 
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filing of a lawsuit unless it is accom- 
panied by a lis pendens.’ The fiction 
is that a lis pendens is necessary to 
give notice to the world of the exist- 
ence of a suit.* Many serious legal 
battles involve trying to dissolve a lis 
pendens or to force the party filing 
the lis pendens to post a substantial 
bond.° The lis pendens statute re- 
quires a claimant to post a bond 
when the lis pendens places a cloud 
on title that did not previously ex- 
ist.!° It would seem to follow that 
once having succeeded in dissolving 
a lis pendens, the property owner 
then should be free to convey title. 
That, however, is not likely to be the 
case because the buyer, to be secure 
in title (meaning superior to all oth- 
ers), must be a bona fide purchaser 
without notice of the pending action 
and the possibility that the seller 
may be obligated, through the loss of 
a specific performance suit, to con- 
vey title to another earlier contract- 
ing party. 

In fact, it is more likely than not 
that a lis pendens is not maintained 
on a property throughout the course 
of a specific performance lawsuit. In 
order to maintain a lis pendens, the 
party seeking the lis pendens must 
post a bond unless the lis pendens is 
based on a duly recorded instrument. 
In the typical case in which a lis pen- 
dens is based on a claim for specific 
performance of a real estate contract, 
there is no duly recorded instrument 
already clouding title because the 
contract is rarely recorded. The claim 
is thus merely based on an unre- 
corded contract, and a bond is re- 
quired to protect the landowner from 
damages resulting from the new 
cloud on title. 


Bona Fide Purchaser 
Without Notice 

At first blush, it would seem that 
a seller who has had a lis pendens 
dissolved while a specific perfor- 
mance suit is pending should simply 
be able to seek out an uninformed 
buyer and close the transaction with- 
out revealing to the buyer or the 
buyer’s attorney the pendency of the 
lawsuit for specific performance. No 
title defect would appear of record, 
so the seller should then be able to 
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find a buyer without knowledge of 
the pending specific performance 
claim. 

Aside from the possibility of a suit 
for fraudulent inducement by virtue 
of the alleged failure to disclose a 
material fact,'! and aside from issues 
as to whether caveat emptor applies, 
a more practical barrier exists: the 
duty of the seller’s attorney. 

Knowing of the existence of a spe- 
cific performance suit, which could 
affect title, the seller’s attorney is 
ethically obligated to inform both the 
buyer’s attorney and the title com- 
pany of the pendency of the suit.!? 
Thus, as a practical matter, the buyer 
becomes informed of the existence of 
the lawsuit; the buyer is deprived of 
bona fide without notice purchaser 
status, and the title company will not 
provide title insurance. The net ef- 
fect is that the title to the property 
is effectively clouded by the mere fil- 
ing and pendency of the suit and the 
seller can be effectively blackmailed 
into having to pay off even the most 
spurious specific performance law- 
suit. It is also possible that by the 
seller and seller’s attorney even hav- 
ing notice of a threatened specific 
performance action marketability of 
the property is at risk.’* In any event, 
Florida courts have held that the 
pendency of a lawsuit seeking spe- 
cific performance of property makes 
the title to the property unmarket- 
able“ and the threat of legal black- 
mail exists. 


Title Insurance 

In today’s day and age, the market- 
ability of any parcel of property de- 
pends on the buyer’s ability to obtain 
title insurance. Although a title in- 
surance company theoretically could 
issue a policy with an exception for 
an unrecorded interest in property of 
which it is aware, such as the exist- 
ence of a specific performance law- 
suit involving the property, such a 
practice is prohibited by most title 
insurance companies because they 
might then become involved in the 
practice of “buying a lawsuit.” 


Potential Solutions 
The question that remains is what 
can sellers reasonably do to protect 


themselves, and what possible legis- 
lative remedies are there for what is 
clearly an inequitable situation that 
easily lends itself to egregious abuse. 

The answer lies in creating a fair 
balance between the important right 
of a real estate buyer who has been 
the victim of a breach of contract to 
have access to the courts without that 
right of access being unreasonably 
chilled, and the right of a seller to be 
protected against a cloud for specific 
performance being placed upon the 
property by a buyer who merely al- 
leges the elements of a specific per- 
formance suit but has few real facts 
to support it. 

One solution lies in the freedom to 
contract, where the seller could in- 
sert a clause in the sale contract that 
as a condition precedent to filing a 
suit for specific performance, the 
buyer would be required to deposit 
in an interest-bearing escrow account 
the full amount of the purchase price, 
plus a reasonable sum to reimburse 
the seller for attorneys’ fees and costs 
in the event. the seller prevails. Al- 
ternatively, the buyer could be re- 
quired to post a bond or letter of 
credit payable to the seller in the 
event the seller prevails, in a sum 
equivalent to the purchase price of 
the property plus a reasonable 
amount for attorneys’ fees and costs. 

An alternative contract solution 
would be for the seller to specifically 
exclude the remedy of specific perfor- 
mance. In so doing, the seller must 
provide an alternative remedy for the 
buyer in the event of a default, such 
as a mechanism to determine the 
amount of damages if a court deter- 
mines that seller breached the con- 
tract. The doctrine of mutuality of 
obligation requires a contract to pro- 
vide that at least some of the terms 
may be enforced by one party against 
the other.’ Under Florida law, mu- 
tuality of obligation is essential to 
constitute a valid contract.’” 

A contractual remedy, however, 
does not protect the unwary and un- 
sophisticated seller. The legislature 
could remedy this situation by enact- 
ing a statute that protects unsophis- 
ticated/unrepresented sellers and 
provides that as a condition to the 
remedy of specific performance in 


real estate transactions, the plaintiff/ 
buyer must post a bond equivalent 
to a percentage such as 30 percent of 
the purchase price, plus a reasonable 
amount for costs and attorneys’ fees, 
accompanied by evidence that there 
was a binding financing commitment 
in effect at the time of the default. 
Alternatively, the law could provide 
that the seller be entitled to an im- 
mediate hearing, at which time the 
plaintiff/buyer would be required, 
under the standards for injunctive 
relief, to establish the likelihood that 
the buyer would prevail on the mer- 
its. Upon such showing, the buyer 
then would be required to post a rea- 
sonable bond to be established by the 
court to protect the seller against 
costs and expenses of defending the 
lawsuit, as well as the reasonable 
damages expected from the carrying 
costs of the property and the seller’s 
inability to convey the property dur- 
ing the pendency of the lawsuit. 

Such a model statute could be the 
following: 


(1) No action for specific performance 
of a real estate contract may be main- 
tained against an owner of real property 
unless: 

(a) the claimant at the time of filing 
posts a bond equivalent to 30% of the 
purchase price to be held by the court to 
provide seller with damages caused by 
the filing of the action; and 

(b) the claimant alleges (in a sworn 
complaint) that it had the financial abil- 
ity to perform under the contract and 
attaches to the initial pleading evidence 
of its financial ability at the time of the 
alleged default. 

(2) Where an action for specific per- 
formance that does not comply with sec- 
tion (1) is filed, the court upon motion of 
defendant shall hold an immediate hear- 
ing where the claimant shall be required 
to both show cause why the requirements 
of section (1) have not been complied with 
and establish the likelihood of success on 
the merits of its claim. 


Conclusion 

The problem is serious; the solu- 
tion is relatively simple. Because a 
specific performance action can cause 
serious damage to the seller that of- 
ten may not be remedied through ei- 
ther a slander of title or malicious 
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prosecution suit, particularly when 
the plaintiff/buyer is insolvent and, 
thus, has even greater leverage, leg- 
islative action is necessary to protect 
sellers. Alternatively, greater respon- 
sibility must be placed upon the 
seller’s attorney to include provisions 
in the contract to protect the seller. 
Given the fact that not all sellers, 
particularly in residential sales, have 
the services of experienced and com- 
petent attorneys, the best answer lies 
in fairly drawn remedial legislation 
since the doctrine of caveat venditor 
is not sufficient. O 


1 See Fia. Start. §48.23(3). 

2 To support its waiver argument, the 
buyer relied on Mark v. Hahn, 177 So. 2d 
5 (Fla. 1965); and McNeal v. Marco Bay 
Assoc., 492 So. 2d 778 (Fla. 2d D.C.A. 
1986). 

3 In its order denying the seller’s mo- 
tion for summary judgment, the court 
found that a factual issue existed, hold- 
ing “whether [seller’s] acceptance of prior 
late payments constitutes a waiver 
clearly impacts upon the ultimate issue 
of whether [seller] breached the Contract 
by refusing to close.” 

4 Muhtar v. Goldman, 419 So. 2d 383 
(Fla. 3d D.C.A. 1982). 


5 R.PM. Enter, Inc. v. Murphy, 575 So. 
2d 1347 (Fla. 3d D.C.A. 1991). 

® Hollywood Mall, Inc. v. Capozzi, 545 
So. 2d 918 (Fla. 4th D.C.A. 1989). 

7 Fra. Stat. §48.23 provides the proce- 
dures to be followed in obtaining a lis 
pendens. The statute provides: 
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“(1)(a) No action in any of the state or 
federal courts in this state operates as a 
lis pendens on any real or personal prop- 
erty involved therein or to be affected 
thereby until a notice of the commence- 
ment of the action is recorded in the of- 
fice of the clerk of the circuit court of the 
county where the property is, which no- 
tice contains the names of the parties, the 
time of institution of the action, the name 
of the court in which it is pending, a de- 
scription of the property involved or to 
be affected, and a statement of the relief 
sought as to the property. 

(b) Except for the interest of persons in 
possession or easements of use, the fil- 
ing for record of such notice of lis pen- 
dens shall constitute a bar to the enforce- 
ment against the property described in 
said notice of lis pendens of all interests 
and liens including but not limited to fed- 
eral tax liens and levies, unrecorded at 
the time of filing for record such notice 
of lis pendens unless the holder of any 
such unrecorded interest or lien shall 
intervene in such proceedings within 20 
days after the filing and recording of said 
notice of lis pendens. If the holder of any 
such unrecorded interest or lien does not 
intervene in the proceedings and if such 
proceedings are prosecuted to a judicial 
sale of the property described in said no- 
tice of lis pendens, the property shall be 
forever discharged from all such unre- 
corded interests and liens. In the event 
said notice of lis pendens is discharged 
by order of the court, the same shall not 
in any way affect the validity of any un- 
recorded interest or lien. 

(2) No notice of lis pendens is effectual 
for any purpose beyond 1 year from the 
commencement of the action unless the 
relief sought is disclosed by the initial 
pleading to be founded on a duly recorded 
instrument or on a lien claimed under 
part I of chapter 713 against the prop- 
erty involved, except when the court ex- 
tends the time on reasonable notice and 
for good cause. The court may impose 
such terms for the extension of time as 
justice requires. 

(3) When the initial pleading does not 
show that the action is founded on a duly 
recorded instrument or on a lien claimed 
under part I of chapter 713, the court may 
control and discharge the notice of lis 
pendens as the court may grant and dis- 
solve injunctions. 

(4) This section applies to all actions now 
or hereafter pending in any state or fed- 
eral courts in this state, but the period of 
time above-mentioned does not include 
the period of pendency of any action in 
an appellate court.” 

8 See, e.g., Beefy King Intern., Inc. v. 
Veigle, 464 F.2d 1102 (5th Cir. 1972)(pur- 
pose of lis pendens is to notify prospec- 
tive purchasers and encumbrancers that 
any interest acquired by them in prop- 
erty in litigation is subject to decision of 
court. While a lis pendens is simply a 
notice of pending litigation, the effect 
thereof on the owner of property is to con- 
strain its right to convey title.) 

9 Fia. Stat. §48.23(3) provides that 
“[wJhen the initial pleading does not show 
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that the action is founded on a duly re- 
corded instrument or on a lien claimed 
under part I of chapter 713, the court may 
control and discharge the notice of lis pen- 
dens as the court may grant and 
dissolveinjunctions.” This provision was 
intended to have persons who place a lis 
pendens on property provide the same 
protections as a person obtaining an in- 
junction. Sparks v. Charles Wayne Group, 
568 So. 2d 512 (Fla. 5th D.C.A. 1990). 

10 Mohican Valley, Inc. v. MacDonald, 443 
So. 2d 479 (Fla. 5th D.C.A. 1984). In fact, 
the Florida Supreme Court stated that 
the bond requirement contained in the 
lis pendens statute exists merely to per- 
mit property holders to protect them- 
selves from irreparable harm. Chiusolo 
v. Kennedy, 614 So. 2d 491 (Fla. 1993). 

Arguably, a claim for fraudulent in- 
ducement lies just as where a broker fails 
to disclose a material fact as to the physi 
cal condition of the property. Such claims 
are common. See HTP, Ltd. v. Lineas 
Aereas Costariccenses, S.A., 685 So. 2d 
1238 (Fla. 1996) (where the Florida Su- 
preme Court held that the economic loss 
rule does not bar a common law fraud in 
the inducement action.) 

? Failure to disclose a known material 
fact to an opposing attorney or party in 
connection with the sale of land would 
violate Rule 4-8.4(c) of the Rules Regu- 
lating The Florida Bar (Rules of Profes- 
sional Conduct), which prohibits a law- 
yer from engaging “in conduct involving 
dishonesty, fraud, deceit, or misrepresen- 
tation,” and may thus subject the attor- 
ney to Bar discipline. Aside from being 
unethical, such conduct may also expose 
the attorney to liability to the buyer in 
tort for fraud or misrepresentation. 

13 An agreement to sell and convey real 
property is an agreement to sell title to 
land. Where an agreement for the pur- 
chase of real property does not specify the 
character of title, the seller is required 
to furnish good and marketable title. 44 
FLA. Jur. 2D Real Property and Exchanges 
§47. Even where a contract to purchase 
specifically provides that a good and mar- 
ketable title of record is not required, the 
seller’s failure to disclose the pendency 
of a known claim to title may subject the 
seller to liability in tort. Thus, the fact 
that seller is on notice of a claim, through 
a “threat” of a specific performance claim, 
this may prevent the seller from convey- 
ing title. 

4 Chafetz v. Price, 385 So. 2d 104, 106 
(Fla. 3d D.C.A. 1980). 

18 See, e.g., Lawyers’ Title Guaranty 
Fund, Title Notes, §10.05.01 (“Based on 
the Fund’s insuring and claim experience 
since its creation, a definite general policy 
has been established against approving 
policies in any case where The Fund or 
Fund Agent has actual knowledge of a 
definite adverse claim, even though it is 
not of record. Regardless of the appraisal 
of the merits of such claim, The Fund does 
not feel justified in buying possible liti- 
gation.”) 

16 Wilson v. Sandstrom, 317 So. 2d 732 
(Fla.), cert. denied, 96 S.Ct. 782 (1975). 

17 Terex Trailer Corp. v. McIlwain, 579 
So. 2d 237 (Fla. 1st D.C.A. 1991). 
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Mediating With Florida’s Local Governments: 


Tips for the Private Practitioner 


his article is designed to 

alert members of the pri- 

vate bar to the nuances 

and subtleties of mediat- 
ing with Florida’s local government 
entities. During my tenure as a lo- 
cal government attorney, I witnessed 
the frustrations experienced by 
members of the private bar unfamil- 
iar with the peculiarities of mediat- 
ing with local government. My local 
government colleagues and I oper- 
ated under the mistaken presuppo- 
sition that most, if not all, attorneys 
were aware of the fact that the pre- 
ponderance of all claim settlements 
reached at mediation were tentative 
at best and were subject to scrutiny 
and a vote by a body politic prior to 
formal approval. 

The scenario is far too common. 
You are a private practitioner in- 
volved in a grueling day-long media- 
tion with a local government attor- 
ney. Negotiations have vacillated 
between acrimony and outright war- 
fare. Your client, a personal injury 
plaintiff, is eager to settle his claim 
and get on with his life. Finally, just 
when it seems utterly hopeless, you 
reach an agreement that is accept- 
able to your client, provided he can 
be assured payment by the close of 
business the following day. You 
quickly draft a settlement agree- 
ment and offer it to the government’s 
attorney. She takes one look at it and 
informs you that not only does she 
lack the authority to settle the claim, 
but also the county representative 
who accompanied her lacks settle- 
ment authority. Further, she cau- 
tions that the agreement must be 
presented to the elected board (who, 
incidentally, have voted not to meet 


by Joseph G. Jarret 


Mediating with local 
governments does 
not have to be 
mysterious or 
frustrating, so long 
as you learn as much 
as possible about 
the government 
representative. 


this month), and, provided they fol- 
low their counsel’s recommendation 
(no guarantees, mind you), then a 
deal can be had. Of course, the clerk 
of the circuit court will have to be 
informed of the board’s decision, 
prior to issuing a check. Conse- 
quently, if all goes according to plan, 
the government may be in a position 
to tender a check in about six weeks. 

When presented with the mechan- 
ics of settlement, your client throws 
up his hands in despair and asks you 
why you wasted all of his time and 
money meeting with people who not 
only lacked the authority to settle, 
but also could not guarantee pay- 
ment after settlement is reached. 
You just learned the hard way that 
the State of Florida and its political 
subdivisions play by a different set 
of rules than do private sector 
tortfeasors when it comes to claims 


negotiations and settlement. This 
article is designed to alert you, the 
private practitioner, to the nuances, 
pitfalls, and subtleties of mediating 
with Florida’s local government en- 
tities. 


The Law 

Prior to the promulgation of 1981 
Fla. Laws ch. 317, the settlement of 
tort claims was a major source of woe 
for public sector attorneys.' Florida 
law, via the Government in the Sun- 
shine Act, placed a panoply of restric- 
tions on public officials and their 
employees in terms of their ability 
to discuss pending claims freely. 
These restrictions required the hap- 
less public sector attorney, desirous 
of settling a claim in the best inter- 
ests of his or her client, essentially 
to sell opposing counsel’s case to the 
elected board during the course of a 
public meeting. This often was ac- 
complished by pointing out the 
weaknesses in the government’s 
case. Not only were such discussions 
monitored by the local press, but op- 
posing counsel often availed them- 
selves of such meetings for obvious 
reasons. 

The advent of FS. §768.28(14)(c) 
has done much to prevent scenarios 
like the one described above. It reads 
in pertinent part: 

The procedures, and the minutes 
thereof, of any risk management pro- 
gram administered by the state, its agen- 
cies and political subdivisions, which re- 
late solely to the evaluations of claims 
filed with such a risk management pro- 
gram or which relate solely to offers of 
compromise of claims filed with such a 
risk management program shall not be 
subject to inspection under the provi- 


sions of s. 119.07(1)? nor shall such pro- 
ceedings be open to the public under the 


THE FLORIDA BAR JOURNAL/NOVEMBER 1998 59 


provisions of s. 286.011.° 

Essentially, §768.28(14)(c) affords 
local government attorneys the op- 
portunity to meet with their elected 
board to discuss the settlement of 
tort claims openly, in nonpublic“risk 
assessment meetings,” colloquially 
known as “shade” meetings. This in- 
valuable asset benefits both parties 
for a myriad of reasons. For instance, 
during the course of such meetings, 
the attorney can discuss the 
strengths and weaknesses of the case 
freely without fear of compromise or 
alerting the other side to defense 
strategies. Further, meetings of this 
ilk can be called and convened any 
time a quorum exists, eliminating the 
necessity of briefing each official in- 
dividually. Finally, elected officials 
faced with a politically sensitive 
claim will be more receptive to settle- 
ment and feel less pressured than 
they would had negotiations taken 
place during public meetings fre- 
quented by the press and constitu- 
ents. The end result for you and your 
client is a greater possibility of settle- 
ment, valuable time saved, and cli- 
ent satisfaction. 


The Rules 

One should carefully read the rules 
governing mediation when dealing 
with a public entity. Fla. R. Civ. P. 
1.720(b) is telling in that it does not 
burden the public entity with bring- 
ing to the bargaining table a person 
or persons with full authority to ne- 
gotiate a settlement. The rule merely 
requires that the entity bring to the 
table someone with authority to rec- 
ommend settlement to the appropri- 
ate decision-making body. Being cog- 
nizant of Rule 1.720(b) may protect 
you from experiencing a scenario 
akin to the one presented at the be- 
ginning of this article. 


Internal Procedures 

Despite the promulgation of 
§768.28(14)(c), the public tortfeasor 
claims settlement process is wrought 
with restrictions that often frustrate 
the government attorneys’ ability to 
negotiate and settle claims. The fact 
that certain safeguards, if you will, 
exist to protect public coffers is little 
comfort to plaintiff’s attorney, who 


has to contend with the peculiarities 
of working with government. The 
first factor peculiar to government 
concerns the existence of multiple 
decisionmakers. Unlike insurance 
companies who rely upon claims ad- 
justers to negotiate settlement, gov- 
ernments rely upon multiple repre- 
sentatives responsible for reviewing 
claims, attending mediation sessions, 
and making recommendation to the 
body politic. Consequently, it can be 
argued that the claim is not truly 
“mediated” at the mediation confer- 
ence. I make this assertion based 
upon the fact that any recommended 
offer/settlement can be rejected out- 
right by the body politic. Conversely, 
an impasse could be undone if the 
body politic is willing to accept 
plaintiff’s offer in spite of the 
representative’s recommendation. 
The group dynamics involved in com- 
ing to a settlement agreement are 
similar to jury deliberations in many 
ways. During the course of a given 
shade meeting, city council members 
or county commissioners will hear 
from their attorney or mediation rep- 
resentative, who will act much like a 
jury foreperson. The claim will then 
be discussed, a vote taken, and a de- 
cision made. 

As you might imagine, the shade 
meeting process is not a panacea for 
the government’s attorney. He or she 
is prohibited from polling a group of 
county commissioners or city coun- 
cil members. Each elected official 
must be briefed individually, an of- 
ten time-consuming and catch-as- 
catch-can system that prohibits the 
attorney from discussing the lean- 
ings of one public official with an- 
other. As such, the often hapless at- 
torney will enter a shade meeting 
with what he or she believes to be 
the position of each official, only to 
learn that attitudes quickly change 
in a group setting. 


Know Your Representative 

It is imperative that you deter- 
mine, prior to mediation, the identity, 
mediation experience, and, most im- 
portantly, the settlement authority of 
the government representative ac- 
companying the government’s attor- 
ney. Further, you should inquire 
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when the representative anticipates 
making a recommendation to the 
elected politic once an agreement is 
reached at the negotiation table. It 
also is wise to identify any hidden 
players who may possess the ability, 
directly or indirectly, to influence 
negotiations and settlement. Indi- 
viduals such as fiscal/budget officers, 
risk/claims managers, and clerks of 
court are usually the most vocal and 
influential interested parties. Do not 
hesitate to consult with other mem- 
bers of the local bar experienced in 
mediating with local government. 
Your colleagues are your best source 
for determining the average turn- 
around time for settlement check is- 
suance, as well as the identity of any 
“problem” players, and the identity 
of mediators who have experience in 
mediating actions involving local 
governments. 

On a final note, take the time to 
educate yourself as to the entity’s 
insurance posture, i.e., is the entity 
self-insured? Do they maintain liabil- 
ity policies? Do they maintain excess 
or umbrella policies? Such subtleties 
are important as elected officials 
seem to be far less squeamish about 
spending an insurance company’s 
money than they are the general 
citizenry’s, even if expenditures 
translate into higher annual insur- 
ance premiums. 


Mediation 

Once you have identified the local 
government players and are satisfied 
that the government’s representative 
will possess the requisite settlement 
authority, you will be in a position to 
brief your client accordingly. In do- 
ing so, you will dispel any notion the 
client may have regarding immedi- 
ate payment should the claim settle. 
Prior to beginning negotiations, en- 
sure that you have not been subjected 
to a last-minute replacement in 
terms of the government’s represen- 
tative. Often, elected officials want to 
back out at the last minute to attend 
to more “pressing” matters. Invari- 
ably, their replacement will be a 
middle manager who has no settle- 
ment authority or any knowledge of 
the claim whatsoever. It is recom- 
mended that you learn in advance 


whether it is the practice of the en- 
tity with whom you are dealing to 
ensure the appointment of an alter- 
nate official and whether both offi- 
cials are briefed accordingly. If time 
permits, you may want to attend a 
public meeting of the governmental 
body in question in an effort to ob- 
serve the official with whom you will 
be doing business. Often, the man- 
ner of conduct during public meet- 
ings could be an indicator of what lies 
in store in the days ahead. 

It is usually a safe bet to surmise 
that the local government attorney 
has the authority to settle up to a 
specific (prearranged) dollar amount 
that will not be challenged by his or 
her representative. This assertion 
especially holds true when mediat- 
ing politically sensitive or celebrated 
claims. One final point on politicos. 
Like it or not, elected public officials 
are often quickly transformed into 
paragons of fiscal conservatism once 
election time rolls around. Your cli- 
ent would be best served if you can 
avoid, whenever possible, scheduling 
mediation conferences during annual 
public budget hearings and election 
months. 

Whenever possible, avoid the 
temptation to waive an opening 
statement regardless if you provided 
the mediator with a written brief in 
advance. By availing yourself of the 
opportunity to present a brief open- 
ing statement, you will be in a posi- 
tion to educate the government rep- 
resentative on the strengths of your 
case. This is especially helpful in the 
event the local government attorney 
restricted his briefing of his client to 
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the bare facts, or in those instances 
where a briefing was not undertaken, 
or a last-minute replacement ap- 
pears. 


A Word About 
Claims Administrators 

It is important to determine whether 
the particular public entity with whom 
you are dealing is self-insured, as com- 
pared to those that rely upon commer- 
cial liability insurance policies. Fur- 
ther, you will want to know if claims 
are processed in-house, or if such du- 
ties are contracted out to a third party 
administrator. Third party administra- 
tors at times assume a posture much 
like elected officials when it comes to 
settling claims with other people’s 
money. Protracted negotiations over 
claims translate into lost profits for 
third party administrators. Of course, 
there are exceptions to every rule, so 
do not be surprised when you run up 
against officials, elected or on the pay- 
roll, that will fight you tooth and nail 
for every cent. 


Conclusion 

Mediating with Florida’s local gov- 
ernments does not have to be a mys- 
terious or frustrating experience, so 
long as you take the time to learn as 
much as you can about the govern- 
ment representative who will accom- 
pany opposing counsel to the nego- 
tiation table. By ensuring that 1) the 
representative in question has the 
authority to settle; and 2) your cli- 
ent understands that any possible 
payment promised will not be ten- 
dered in haste, you are well on your 
way to a relatively hassle-free media- 
tion session. As in most legal endeav- 
ors, the time you exert preparing and 
asking the right questions up front 
will greatly assist you in achieving 
the desired ends. 0 


1 1981 Fla. Laws ch. 317, codified as Fa. 
Star. §768.28(14)(c), served to enable po- 
litical subdivisions of the State of Florida 
to hold risk assessment meetings in pri- 
vate, thereby affording local government 
attorneys the opportunity to openly dis- 
cuss pending claims with the elected of- 
ficials they represent. 

2 Stat. §119.07(1) (1993) provides 
in pertinent part, “Every person who has 
custody of a public record shall permit 
the record to be inspected and examined 
by any person desiring to do so, at any 


reasonable time, under reasonable con- 
ditions, and under supervision by the 
custodian of the public record or his des- 
ignee.” 

3 Fia. Stat. §286.011(1) (1993) provides, 
“All meetings of any board or commission 
of any state agency or authority of any 
county, municipal corporation, or political 
subdivision, except as otherwise provided 
in the Constitution, at which official acts 
are to be taken are declared to be public 
meetings open to the public at all times, 
and no resolution, rule, or formal action 
shall be considered binding except as taken 
or made at such meeting.” 
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Constitution Revision Commissions 


Avoid Logrolling, Don’t They? 


onstitutional revision is 

not for the faint of heart.! 

Compared to the constitu- 

tional convention, that 
unique, 200-year-old invention of 
American political practice, the con- 
stitutional commission is of rela- 
tively recent vintage. It is only about 
acentury old. In fact, in his 1887 Trea- 
tise on Constitutional Conventions, 
Judge John Alexander Jameson de- 
scribed the constitutional commission 
as “a novel device.” 

Some 90 years later, Albert L. 
Sturm offered the following 
observation: 

Increasing use of the constitutional 
commission as an auxiliary device for 
initiating both major and minor 
changes is one of the most significant 
developments in the procedure of mod- 
ernizing state constitutions. Constitu- 
tional commissions were developed ini- 
tially, and have been used primarily, as 
auxiliary staff arms of state legislative 
assemblies. Their principal function 
has been to provide expert advice on 
constitutional problems and issues and 
to propose and draft amendments, re- 
visions, and even entire constitutions. 
The 1968 Florida Constitution was the 
first state organic law to accord consti- 
tutional status to the commission as a 


formal method of proposing constitu- 
tional change.® 


The 1968 Florida Constitution has 
more methods of amendment than 
any other state constitution.‘ Article 
XI provides that the electorate may 
adopt revisions or amendments to 
the constitution in a general elec- 
tion.’ Amendments may be placed on 
the ballot by any of the following 
methods: 1) adoption of a joint reso- 
lution by three-fifths of the member- 
ship of the House and Senate;® 2) 
recommendation of the Constitution 
Revision Commission (commission), 
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The Florida Supreme 
Court opined that the 
commission afforded 
sufficient safeguards 
to “reduce the 
danger of logrolling 
and diminish 
the possibility 
of deception.” 


which meets every 20th year since 
1978; 3) citizen initiative;* 4) rec- 
ommendation of a constitutional 
convention;’ and 5) recommendation 
of the Taxation and Budget Reform 
Commission, which meets every 
tenth year since 1980.’° 

Of particular note for this issue is 
the second." Paragraph (c) of Article 
XI, §2 of the constitution states, in toto, 
Each constitution revision commission 
shall convene at the call of its chairman, 
adopt its rules of procedure, examine the 
constitution of the state, except for mat- 
ters relating directly to taxation or the 
state budgetary process that are to be re- 
viewed by the taxation and budget reform 
commission established in section 6, hold 
public hearings, and, not later than one 
hundred eighty days prior to the next gen- 
eral election, file with the secretary of state 
its proposal, if any, of a revision of this con- 
stitution or any part of it.” 


FS. §101.161 states, in pertinent 
part, 
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Whenever a constitutional amendment or 
other public measure is submitted to the 
vote of the people, the substance of such 
amendment or other public measure 
shall be printed in clear and unambigu- 
ous language on the ballot after the list 
of candidates, followed by the word “yes” 
and also by the word “no,” and shall be 
styled in such a manner that a“yes” vote 
will indicate approval of the proposal and 
a “no” vote will indicate rejection. The 
wording of the substance of the amend- 
ment or other public measure and the 
ballot title to appear on the ballot shall 
be embodied in the joint resolution, con- 
stitutional revision commission pro- 
posal, constitutional convention proposal, 
taxation and budget reform commission 
proposal, or enabling resolution or ordi- 
nance. The substance of the amendment 
or other public measure shall be an ex- 
planatory statement, not exceeding 75 
words in length, of the chief purpose of 
the measure. The ballot title shall con- 
sist of a caption, not exceeding 15 words 
in length, by which the measure is com- 
monly referred to or spoken of.'* 


The interaction of these two pro- 
visions raises the tricky question: 
Does the constitutional authority of 
the commission to file its proposals 
for placement on the ballot override 
the authority of the legislature to 
adopt a design for ballot initiates? 


History 

The 1968 Florida Constitution dis- 
placed portions of the 1885 Florida 
Constitution.'* The 1885 Florida 
Constitution allowed only legisla- 
ture-originated methods for revision 
and amending the constitution.’ 
The 1968 Florida Constitution ex- 
pressly superseded Article XVII of 
the 1885 Constitution.’* However, 
the 1968 Florida Constitution pre- 
served laws in effect at adoption of 
the constitution not inconsistent 
with the constitution.” Concerning 
constitutional revisions and amend- 


ments, the 1967 Florida Statutes pro- 
vided, in pertinent part, 


Whenever a constitutional amendment or 
other public measure is submitted to the 
vote of the people, the substance of such 
amendment, or other public measure shall 
be printed on the ballot one time after the 
list of candidates, followed by the phrase 
“for the amendment” and also by the 
phrase “against the amendment,” with a 
sufficient blank space thereafter for the 
placing of the symbol “X” to indicate the 
voter’s choice.!® 


The 1969 version of this section 
remained the same.'® The statute 
remained much the same until 1984 
and later years, when substantive 
revisions took place.”° These revi- 
sions required further specificity in 
constitutional amendments.” 


Analysis 

Of the methods to amend or revise 
the constitution, only Article XI, §3 
(citizen initiative) is treated differ- 
ently by the Supreme Court of 
Florida.” Citizen initiatives are 
treated differently because they do 
not afford the same opportunity for 
public hearing and debate that ac- 
companies the proposal and drafting 
processes of the other sections of Ar- 
ticle XI. “An initiative proposal with 
multiple subjects, in which the pub- 
lic has had no representative interest 
in drafting, places the voters with 
different views on the subjects con- 
tained in the proposal in the position 
of having to choose which subject 
they feel most strongly about.”“ The 
court noted that the “legislative, re- 
vision commission, and constitu- 
tional convention processes of sec- 
tions 1, 2 and 4 all afford an 
opportunity for public hearing and 
debate not only on the proposal it- 
self but also in the drafting of any 
constitutional proposal.”** Accord- 
ingly, to pass constitutional muster, 
a constitutional initiative introduced 
by the Constitution Revision Com- 
mission need not embrace but one 
subject and matters directly con- 
nected therewith.”* Thus, the dictates 
of F.S. §101.161 (1997) appear to ad- 
dress solely the Supreme Court’s 
safeguards directed at citizen initia- 
tives.?’ The legislative history of that 
statute, however, does not support 
that presumption.” 


Analysis must begin by recogniz- 
ing that legislative acts are pre- 
sumed constitutional and all reason- 
able doubt must be granted in favor 
of constitutionality.”® As outlined 
above, §101.161 (1969) substan- 
tively mirrored FS. §101.161 (1967). 
The 1885 Florida Constitution al- 
lowed only legislative processes to 
amend or revise the constitution.*° 
Yet, the law utilized to implement 
these processes was substantially the 
same as that currently on the books.*! 
The 1968 Florida Constitution pre- 
served all laws then existing that 
were not inconsistent with that con- 
stitution.*? The 1969 Legislature 
cited F.'S. §101.161 in its act creating 
the various departments of the ex- 
ecutive branch.* The legislature has 
subsequently amended FS. §101.161, 
both before and after 1978.** The 
1978 Constitution Revision Commis- 
sion operated, presumably accept- 
ably, within the parameters of FS. 
§101.161.* Neither the Florida Leg- 
islature nor the 1978 Constitution 
Revision Commission saw the need 
for statutory change.*® 


Conclusion 

The statutory history of F.S. 
§101.161 and the procedural history 
of the Constitution Revision Com- 
mission do not present a case sub- 
stantially compelling enough to over- 
come the presumption that all 
legislation is constitutional.*” The 
Florida Supreme Court in Scott 
opined that the commission afforded 
sufficient safeguards to “reduce the 
danger of logrolling and diminish the 
possibility of deception.” The 1998 
ballot evidences the error in that as- 
sessment. 

The 1998 ballot does provide 
Florida voters the opportunity to vote 
on the proposals recommended by 
the commission. Some proposals, 
however, are grouped by theme or 
subject matter. Often, these group- 
ings contain proposals whose public 
policy cut against that of others in 
the group. Thus, the voter is left in 
the unappetizing position of weigh- 
ing his or her aversion for one (or 
more) against his or her attraction 
to the others in the grouping. Chang- 
ing a constitution is serious business. 


The electors of the State of Florida 
deserve the opportunity to have their 
voice heard on each proposal. That 
this would mean tens more votes on 
each ballot is of no moment. The clar- 
ity provided by a plebescite on each 
proposal far outweighs any inconve- 
nience caused by a longer ballot. Af- 
ter all, “we must never forget, that it 
is a constitution we are expound- 
ing.”* O 
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Labor and Employment Law 


Where There Is Fire, There Is Smoke 


An Analysis of Issues Involving Smokers and 
Those Exposed to Smoke in the Workplace 


by Joseph Z. Fleming and José |. Leon 


any social and political 

issues in America are 

litigated in the work 

place; and now employ- 
ers should add smoking to the liti- 
gation litany which should be con- 
sidered in making workplace 
decisions. Where there is litigation 
over firing employees in the near 
future, smoke may be one of the fac- 
tors to be evaluated. 

The concept of anecdotal anarchy 
is well chronicled in publications 
showing that as an increasing num- 
ber of interest groups have used the 
traditional model of labor law to 
push for additional status, recogni- 
tion, protection, and means of pro- 
mulgating rights which enable them 
to litigate workplace decisions, there 
is an inconsistency between the vari- 
ous laws which have to be adminis- 
tered in the workplace. Legitimate 
organizations which have legitimate 
concerns can often individually jus- 
tify legislation to protect their inten- 
tions; but, taken as a whole, the re- 
sults can create a chaotic situation.’ 
Walter Olson’s book, The Excuse Fac- 
tory, discussed the problems in the 
workplace. As noted by Tim W. 
Ferguson’s review of Olson’s book:? 
If you’re Anheuser-Busch and fire a black 
man after 215 unexcused absences over 
two years, be prepared to lose a suit over 
race discrimination. If you’re Kodak and 
a manager tells a salesman he’s “not 
keeping up with the times,” get out your 
checkbook for a million-dollar age-bias 
verdict. And if you’re Duxbury, Mass., and 
have a firefighter escape a wife-beating 
rap claiming mental illness and then 
emerge from the nuthouse, get ready to 
be told that you must rehire him with 


back pay and an accommodation for his 
“disability.” (And then, of course, appeal.) 


According to the book review, “Mr. 


Where there 
is litigation over 
firing employees 
in the near future, 
smoke may be one 
of the factors 
to be evaluated. 


Olson argues that these and many 
more outrages are the function of a 
mercenary ‘act of group uplift, which 
seeks ever new ways to ‘shake one’s 
boss by the ankles until coins roll 
out.” The book review suggests that 
The Excuse Factory is “heavier on 
anecdotes than statistics”; but, it is 
noted that federal bias actions, ac- 
cording to accounts, had a 20-fold 
increase from 1970 to 1989. Olson 
argues that there is a “vital pivot of 
identity politics” since group activ- 
ity is involved based on membership 
in a“protected class—racial, sexual, 
physical, lingual, chronological.” 
Olson’s book is a conservative 
criticism; but it is not always the 
conservative force which creates the 
conservative impact. As an illustra- 
tion, within a few days after Presi- 
dent Clinton admitted his incorrect 


conduct with Monica Lewinsky, a 
New York Times advertisement for a 
book suggested a new factor to be 
considered in the workplace, “The 
Clinton Syndrome”:* 

Now that we know what the President 
did, the question people ask is: Why? 
Why would Bill Clinton risk engaging in 
illicit sex within the White House? Why 
would someone so intelligent be so out 
of control? Why would such a smart man 
behave so recklessly? 

In this provocative new book, Dr. 
Jerome Levin, a leading addictions ex- 
pert at the New School for Social Re- 
search, digs deep into Bill Clinton’s past 
and discovers a pattern of tawdry and 
destructive relationships consistent with 
classic sexual addiction. (Emphasis 
added.) 


The problems caused by the addict 
in the workplace include the double 
victim issue. The so-called “Clinton 
syndrome” addiction is a harbinger 
of the smoking problem, in that it is 
an “addiction” that creates a unique 
workplace environmental irony by 
working both ways. The victim of the 
“Clinton syndrome” addict may, ar- 
guably, sue the addict and the em- 
ployer in the workplace, under a va- 
riety of different legal theories; and, 
the addict, if punished, may, argu- 
ably, assert a disability and seek spe- 
cial protection too. Smoking in the 
workplace may create the same di- 
lemma; the nonsmoker may main- 
tain that smoking creates a safety- 
in-the-workplace problem or assert 
some protected status (such as a dis- 
ability that precludes exposure to 
smoke); and the smoker may assert 
a number of legal theories that could 
entitle the smoker to special protec- 
tion, because of an alleged disabil- 
ity, such as addiction to nicotine or 
other asserted rights.* 
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Within the past few months, while 
the tobacco industry has been focus- 
ing attention on the lawsuits facing 
it,> the push for new tobacco legisla- 
tion has stalled.* It has become ap- 
parent that Congress will not ad- 
dress directly the myriad of issues 
raised by tobacco use. In the absence 
of legislative guidelines it is employ- 
ers who will have to resolve the battle 
between those who smoke (maintain- 
ing that they are addicted and have 
various rights to smoke in the work- 
place) and those who do not smoke 
(maintaining that they have a right 
to a smoke-free workplace). 

Two recent decisions have invali- 
dated the FDA's attempt to regulate 
the tobacco industry and invalidated 
the EPA’s attempt to regulate second- 
ary smoke. 

In the first case, Brown & 
Williamson Tobacco Corporation, et 
al. v. Food & Drug Administration, et 
al., 1998 U.S. App. LEXIS 18821 (4th 
Cir. August 14, 1998) at 19, involv- 
ing invalidation of the FDA’s rules, 
the Fourth Circuit, in an important 
decision, recognized that the FDA 
found that “tobacco products are 
‘dangerous, ‘unsafe,’ and the cause of 
‘great pain and suffering from illness 
such as cancer, respiratory illnesses, 
and heart disease.’ 61 Fed. Reg. at 
44,412. In addition, the FDA deter- 
mined that over 400,000 people die 
each year from tobacco use. 61 Fed. 
Reg. at 44,412.” 

The Fourth Circuit found that, de- 
spite the foregoing, the FDA did not 
plan to eliminate tobacco but, rather, 
proposed to regulate it because of the 
conclusion that withdrawal of to- 
bacco from the market would pose 
significant health risks to addicted 
adults, outweighing the risks of leav- 
ing tobacco products on the market.’ 
The court concluded that the FDA’s 
approach was not permitted by law. 
The court, therefore, invalidated the 
FDA’s rulemaking, which involved 
assessing risks (or splitting the dif- 
ference), finding that the FDA’s test 
was improper.® 

The court reasoned that in view of 
the FDA’s characterization of tobacco 
products as unsafe, the FDA regula- 
tions were improper and noted that 
there were other inconsistencies 


Two recent decisions 
have invalidated the 
FDA's attempt to 
regulate the tobacco 
industry and 
invalidated the EPA’s 
attempt to regulate 
secondary smoke. 


which the FDA had tried to utilize. 
The court rejected the FDA's charac- 
terization of the practice being un- 
safe followed by an inconsistent at- 
tempt to allow the product to be 
utilized, since there could not be rea- 
sonable assurances of safety for a 
product found to be inherently unsafe 
and dangerous: 


However, based on the FDA’s character- 
ization of tobacco products as unsafe, it 
is impossible to create regulations which 
will provide a reasonable assurance of 
safety. Thus, the FDA cannot comply with 
the terms of the very statutory provision 
it has chosen as its basis for regulation. 
In addition to the fundamental conflicts 
described above, at least six internal in- 
consistencies arise when tobacco products 
are forced into the drug or device regula- 
tory schemes of the Act.° 


The court majority concluded that 
while the FDA had the obligation to 
protect public health and tobacco 
products present serious health risks, 
the method used by the FDA justi- 
fied striking down the FDA regula- 
tion.!° 

The dissent in Brown & 
Williamson Tobacco Corporation rec- 
ognized decades of FDA inactivity in 
this area and legislative history 
which were relied upon by the ma- 
jority; but it concluded these were, in 
part, due to decades of inappropriate 
withholding of information by the 
tobacco industry: 


The agency’s current position is a re- 
sponse to the increasing level of knowl- 
edge about the addictive nature of nico- 
tine and the manufacturer’s deliberate 
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design to enhance and sustain the addic- 
tive effect of tobacco products. When the 
early tobacco-specific statutes were be- 
ing debated in Congress, the essential 
link between tobacco and illness had not 
yet been proven to the satisfaction of all. 
For instance, during the floor debate on 
amendments to the FCLAA, Rep. Perkins 
stated that it is my feeling that not one 
of the tobacco farmers in my district 
would knowingly produce any commod- 
ity which, when consumed, would cause 
the dread diseases which have been 
claimed to be associated with tobacco. But 
the claims . .. are not proved. Tobacco 
has been impeached in passion but it had 
not been convicted in fact. Facts, cold hard 
facts are the basis upon which Congress 
should legislate." 


The dissent reasoned that the 

agency could change its position in 
view of new information,” and as a 
“scientific certainty” nicotine has 
been shown to be extremely “addic- 
tive”: 
Under the facts found by the FDA dur- 
ing the rulemaking process, it is now a 
scientific certainty that nicotine is ex- 
tremely addictive and that a large ma- 
jority of tobacco users use the prod- 
uct to satisfy that addiction; even more 
important to my mind is the new evidence 
that the manufacturers design their prod- 
ucts to sustain such addiction. The ad- 
ministrative record in this case is a per- 
fect illustration of why an agency’s 
opportunity to adopt a new position 
should remain open. 


The dissent found that the FDA’s 
approach was consistent with the 
law.'* As a result, the dissent con- 
tended that due to the majority’s 
finding, it was inappropriate to strike 
down the FDA’s approach to address- 
ing an acknowledged health threat: 
The FDCA delegates to the FDA the duty 
of promulgating and enforcing regula- 
tions aimed at protecting the nation’s citi- 
zens from misbranded and unsafe drugs 
and food. After years of considering an 
array of evidence, much of it only recently 
brought to light, the FDA decided to regu- 
late a product that is estimated to cause 
some 400,000 deaths a year. While not 
actually disputing that tobacco products 
deliver a drug, nicotine, into the body, the 
majority would deny to the FDA the au- 
thority to act to address this acknowl- 
edged health threat. I dissent.'® 


In Flue-Cured Tobacco Coopera- 
tives Stabilization Corporation, et al. 
v. U.S. Environmental Protection 
Agency, et al., 1998 US. Dist. LEXIS 
10986 (M.D.N.C. July 17, 1998), the 
Middle District in North Carolina 
invalidated the EPA’s rules on re- 
striction of secondary smoking. The 


EPA, as the court noted, works along 
with OSHA to protect safety by pro- 
mulgating appropriate regulations.'® 
The court rejected plaintiffs’ effort to 
maintain that the EPA had no au- 
thority to regulate (unlike the ap- 
proach used by the Fourth Circuit to 
invalidate the FDA regulations). The 
federal district court ruled, however, 
that the EPA had not followed the re- 
quirements of the statute, because it 
had not used an advisory group that 
included industry representatives.’” 
As a result the court concluded that 
the EPA’s advisory group was not 
proper.'® The court also concluded 
that the EPA record raised the “ugly 
possibility that EPA adopted a meth- 
odology for each chapter, without ex- 
planation based on the outcome 
sought in that chapter.” See Flue- 
Cured Tobacco, 1998 U.S. Dist. LEXIS 
10986 at 67. The court essentially 
found that EPA “cherry picked” its 
data.’® The court concluded it was not 
obligated to follow any expertise pre- 
sumptions, because EPA had not 
complied with the statutory require- 
ments and, therefore, invalidated the 
EPA processes.” The court as a re- 
sult invalidated the passive smoking 
conclusions of EPA.”! 

The court did not rule on the issue 
of whether EPA had the authority to 
regulate indoor air quality. But the 
court suggested that there was an 
issue as to whether Congress could 
promulgate regulation. The court 
suggested where the tobacco indus- 
try may go next in its efforts to in- 
validate regulatory controls, noting 
in the court’s footnote 38, the follow- 
ing: 

Given the holdings in United States uv. 
Lopez, 514 U.S. 549, 115 S. Ct. 1624, 131 
L. Ed. 2d 626 (1995), and United States v. 
Hartsell, 127 F.3d 343 (4th Cir. 1997), an 
argument may exist concerning where 
the federal government derives the au- 
thority to regulate indoor air quality, a 
patently intrastate environmental con- 
cern. Being neither interstate or commer- 
cial, it is unclear where indoor air finds a 
nexus with the instrumentalities of in- 
terstate commerce or how it substantially 
affects interstate commercial transac- 
tions. The Complaint does not raise these 
concerns. Since the court is granting 


Plaintiffs the complete relief requested, 
it is unnecessary to reach these issues. 


See Flue-Cured Tobacco, 1998 US. 
Dist. LEXIS 10986 at 101, n.38. 


Most states have 
workers’ 
compensation 
statutes preempting 
employee suits in 
return for no-fault 
compensation for on- 
the-job injuries. 


At this point a number of decisions 
have evaluated the smoking question 
in the federal courts; but, there are 
no rulings that smoking is a disabil- 
ity, notwithstanding the language in 
the court decision cited above, indi- 
cating that those who smoke may be 
addicted to nicotine. In fact, the De- 
partment of Justice, through its pro- 
mulgated regulations on nondis- 
crimination on the basis of disability 
by public accommodations and com- 
mercial facilities, recognizes that the 
Americans With Disabilities Act?? 
does not require that the public ac- 
commodate smokers by allowing the 
right to smoke in the workplace.” 

During the rulemaking there were 
attempts to maintain that those sen- 
sitive to smoke should be regarded 
as disabled. Requests that an envi- 
ronmental illness known as multiple 
chemical sensitivity as well as al- 
lergy to cigarette smoke be recog- 
nized as disabilities were rejected by 
the department, which declined to 
state categorically that these types 
of allergies or sensitivities are dis- 
abilities, because the determination 
as to whether an impairment is a 
disability depends on whether, given 
the particular circumstances at issue, 
the impairment substantially limits 
one or more major life activities (or 
has a history of, or is regarded as 
having such an effect).*4 In many 
smoking cases plaintiffs have been 
unsuccessful in terms of requiring 
that smoking in the workplace be 


stopped at the federal level. 

On the state level, Florida has en- 

acted legislation to regulate indoor 
air, the Florida Clean Indoor Air Act, 
FS. §386.201. The statute’s legisla- 
tive intent provides: 
The purpose of this part is to protect the 
public health, comfort, and environment 
by creating areas in public places and at 
public meetings that are reasonably free 
from tobacco smoke by providing a uni- 
form statewide maximum code. This part 
shall not be interpreted to require the 
designation of smoking areas. However, 
it is the intent of the Legislature to dis- 
courage the designation of any area 
within a government building as a smok- 
ing area.”6 


At least one city has promulgated 
a regulation requiring that all pro- 
spective city employees sign a sworn 
affidavit stating that they had not 
used tobacco products for a year or 
more. The regulation did not apply 
to any current city employees but 
applied to all applicants. The regu- 
lation was attacked as invading pri- 
vacy and the Third District ruled in 
favor of the city.”” Some cases suggest 
that employees may be able to use 
unemployment compensation provi- 
sions to justify quitting a position due 
to health problems aggravated by 
environmental tobacco smoke.” 

In connection with judicial rulings 
with regard to smokers, there are 
some guidelines: 

1) Courts have confirmed to non- 
smokers that in order to collect un- 
employment compensation benefits, 
if they leave their positions due to 
smoking issues, the nonsmokers 
must work with their employers in 
developing a reasonable nonsmoking 
policy. If they leave their positions 
because an employer refuses to im- 
pose an outright ban on all smoking 
in the workplace, courts have refused 
to allow unemployment compensa- 
tion benefits.” 

2) Courts have confirmed to smok- 
ers that they must also cooperate.” 

3) Courts have used workers’ com- 
pensation provisions to preclude re- 
lief in certain cases. Tobacco use pre- 
sents interesting issues in the area 
of workers’ compensation as well. 
Most states have workers’ compen- 
sation statutes preempting employee 
suits in return for no-fault compen- 
sation for on-the-job injuries. Such 
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preemption can protect employers 
facing an employee lawsuit over al- 
leged health problems related to en- 
vironmental tobacco smoke in the 
workplace. 

4) Courts have also tried to extend 
coverage of legal protection to mat- 
ters that are not directly related to 
tobacco use.” 

Under the circumstances, a federal 
statutory provision which preempted 
all of the state, regional, and local 
government regulations could pro- 
vide the best solution for employers 
in the workplace; there could be a 
standard procedure throughout the 
United States that would enable cer- 
tainty as to how to deal with the 
smoking issue. The tobacco industry 
itself was originally argued for such 
preemption, but only to protect the 
industry in connection with the origi- 
nal tobacco negotiations. 

Nevertheless, it does not appear 
that there will be a legislative com- 
promise at the federal level. Even if 
there were, it would be a compromise 
which provided the tobacco industry 
some immunity from litigation and 
punitive damages in return for pay- 
ments funded by the ability to con- 
tinue to sell cigarettes, which would 
not solve the workplace issues. Un- 
less employers became involved in 
the legislative process, it is unlikely 
that there would be any federal leg- 
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islation to address these issues. It is 
more likely that the tobacco indus- 
try litigation will continue and fed- 
eral standards will be long in com- 
ing. 

That leaves the employer with the 
following options: 

1) Attempt to obtain state or local 
legislation to resolve the problems. 

2) Use the failure to obtain any leg- 
islative settlement in a federal con- 
text as a basis for joining the tobacco 
industry and others involved in the 
workplace environment in litigation, 
so that there can be a larger group 
responsible for responding to the 
problem. 

3) Negotiate the specific differ- 
ences that arise in the workplace 
with employees on a case-by-case 
basis, to avoid the litigation and the 
employment problems, wherever pos- 
sible. 

Of these solutions, the last is the 
most practical in the final analysis 
for the employer. Employers are re- 
quired to have a series of workplace 
rules to preclude or inhibit improper 
behavior and require accommodation 
and ensure proper investigation and 
analysis of problems. Employers 
should apply these same processes to 
the smoking issues and try to resolve 
them on an individual basis. If such 
matters can be negotiated, this is a 
concept which is familiar to those 
dealing with traditional labor law 
problems and, more recently, employ- 
ment problems. Courts also seem 
sympathetic to attempts to resolve 
issues in the workplace and are be- 
ing very creative in trying to estab- 
lish processes to resolve problems, 
which if not followed by the employ- 
ees, can be defenses for employers. 

Yogi Berra once said that “you 
should always go to other people’s 
funerals or they won’t come to yours.” 
Much of the tobacco settlement ne- 
gotiations to date involve funding 
medical costs by promoting the con- 
tinuation of the sales of cigarettes, 
in a manner that may create a simi- 
lar chronological irony in the work- 
place. Tobacco industry funding for 
health care may be achieved at the 
expense of smoking problems in the 
workplace and a circular process that 
should be avoided. The chronology 
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should be set straight; and there 
should be an effort by employers to 
work out these problems. In the short 
run, employers should use self-help 
and try to adjust disputes as they 
arise so that they can avoid having 
someone second-guess a decision to 
fire, or otherwise discipline, or act, 
with regard to an employee in the 
workplace. 
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Arbitration and Attorneys’ Fees Issues: 
An Attorney’s and Arbitrator’s Viewpoint 


ncreasingly, our judicial sys- 

tem is being used to untangle 

the problems of society. For an 

aggrieved party the idea of ut- 
tering a final statement, “I'll see you 
in court,” may seem satisfying at the 
moment; however, in the long run it 
can be emotionally draining and fi- 
nancially unsound. There is a con- 
sensus among many that the court 
system is expensive and has too few 
judges to deal adequately with the 
ever-growing litigiousness of our so- 
ciety. In response, a trend has devel- 
oped, especially in commercial and 
employment matters, to look to al- 
ternative dispute resolution pro- 
grams to settle disputes. Of such pro- 
grams, arbitration by proper design 
can offer a faster and cheaper 
method of resolving disputes since 
parties are free to tailor such pro- 
grams to their needs. Moreover, ar- 
bitration can provide a significant 
advantage for parties engaged in in- 
ternational transactions because in- 
ternational arbitration is governed 
by specific rules under a single 
treaty known as the New York Con- 
vention on the Recognition of En- 
forcement of Foreign Arbitral 
Awards (New York Convention), 3 
U.S.T. 2517, codified in 9 U.S.C.A. 
§201 (West 1997), ratified by a ma- 
jority of the industrialized nations. 
Consequently, it may be easier to 
enforce an arbitration award in 
other countries than to enforce a 
court judgment. 

Although arbitration is a favored 
alternative dispute resolution in- 
strument, it has not developed its 
full potential. It is now at a critical 
juncture and whether the pendulum 
will swing in its favor will depend in 


by Frank Nussbaum 


One of the most 
misunderstood 
issues regarding 
arbitration is that of 
the recovery of 
attorneys’ fees 
incurred in 
arbitration. 


large part on future decisions of fed- 
eral and Florida courts in arbitra- 
tion matters such as: 1) recovery of 
attorneys’ fees incurred in arbitra- 
tion; 2) the extent of the applicabil- 
ity of the law to arbitration; and 3) 
which disputes are arbitrable dis- 
putes.’ Recent decisions addressing 
some of these issues have imposed 
more of the attributes of litigation 
on arbitration. The result is in- 
creased litigation tactics by lawyers 
in arbitration and the consequential 
escalation in the length and cost of 
the arbitration, all of which tend to 
limit the benefits of arbitration. 
One of the most important and 
misunderstood issues is the recov- 
erability of attorneys’ fees incurred 
during an arbitration. The purpose 
of this article is to discuss the cur- 
rent status of this issue and provide 
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some guidelines that will help over- 
come potential pitfalls attorneys 
may encounter in this area. 


Jurisdiction 

Generally, the jurisdiction of arbi- 
trators to make awards is governed by 
statute. In Florida, arbitration is con- 
trolled by the FloridaArbitration Code 
found in FS. Ch. 682.01 et seg. Con- 
troversies involving interstate com- 
merce are controlled by the Federal 
Arbitration Act, codified at 9 U.S.C. §§1 
et seq., as well as the code. The code 
and the act apply to written agree- 
ments which provide that controver- 
sies arising under the agreement must 
be submitted to arbitration unless the 
agreement stipulates that the code 
does not apply to the arbitration.” If 
both the code and the act apply to an 
arbitration, the act will control the pro- 
ceedings.® 


Entitlement to Fees 

Florida courts have stated uni- 
formly that the threshold issue of 
whether there is a right to attorneys’ 
fees in arbitration is governed by FS. 
§682.11, which provides that: 
Unless otherwise provided in the agree- 
ment or provision for arbitration, arbi- 
trators’ and umpires’ expenses and fees, 
together with other expenses, not includ- 
ing counsel fees, incurred in the conduct 
of the arbitration, shall be paid as pro- 
vided in the award. 


Although nothing in §682.11 
clearly prohibits entitlement to at- 
torneys’ fees incurred during arbi- 
tration, until 1991 several district 
courts interpreted the wording of 
§682.11 to prohibit an award of at- 
torneys’ fees for services rendered 
during arbitration.* Some decisions 
went so far as to interpret §682.11 


to mean that even an agreement by 
the arbitration parties to vest juris- 
diction in arbitrators to award attor- 
neys’ fees was prohibited.® 

Then, in 1990, in Fewox uv. 
McCarthy, 556 So. 2d 419 (Fla. 2d 
DCA 1990), the Second District con- 
cluded that previous cases which 
held that §682.11 prohibited attor- 
neys’ fees for time spent in arbitra- 
tion “were wrongly decided insofar as 
they hold that the statute prohibits 
an award of attorneys’ fees for ser- 
vices rendered during arbitration 
proceedings.”® The Fewox court fur- 
ther stated that although §682.11 
might prohibit arbitrators from hav- 
ing jurisdiction to consider attorneys’ 
fees as expenses in an award, §682.11 
does not prohibit a trial court from 
awarding attorneys’ fees for time ex- 
pended in arbitration. Thereafter, in 
Insurance Co. of North America v. 
Acousti Engineering Co. of Florida, et 
al., 579 So. 2d 77 (Fla. 1991), the 
Florida Supreme Court resolved the 
conflict created by Fewox and other 
district court decisions, by holding 
that §682.11 does not prohibit en- 
titlement to attorneys’ fees for ser- 
vices rendered during arbitration 
proceedings, “but rather merely pro- 
hibits arbitrators from awarding 
such fees.”’ The court did not address 
the issue of whether the parties by 
agreement could confer jurisdiction 
upon the arbitrators to determine 
entitlement to attorneys’ fees for 
time spent in arbitration and to as- 
sess such fee. 

Thereafter, in Fridman v. Citicorp 
Real Estate, Inc., 596 So. 2d 1128 (Fla. 
2d DCA 1992), the Second District 
followed Acousti Engineering and 
held that a party may be awarded 
fees for arbitration proceedings if 
authorized by statute or contract, but 
specifically held that parties could 
not by agreement confer jurisdiction 
upon arbitrators to determine attor- 
neys’ fees, since only the circuit court 
has jurisdiction to determine entitle- 
ment to fees. 

Subsequently, the Fourth District 
in Pierce v. J.W. Charles-Bush Secu- 
rities, 603 So. 2d 625 (Fla. 4th DCA 
1992), held that parties to an arbi- 
tration agreement may confer juris- 
diction on the arbitration panel to 


decide entitlement to attorneys’ fees 
and the amount of such fees.* There- 
after, the Second District reconfirmed 
its Fridman ruling in Higley South, 
Inc. v. Quality Engineering Installa- 
tion, Inc., 632 So. 2d 615 (Fla. 2d DCA 
1994). 

In Service Station Aid, Inc. v. 
Turnberry Associates, 629 So. 2d 204 
(Fla. 3d DCA 1994), however, the Third 
District, like the Fourth District, dis- 
regarded Fridman and Higley South, 
Inc. and decided to follow the Fourth 
District’s holding in Pierce v. J.W. 
Charles-Busch Securities, Inc., that par- 
ties to an arbitration may by stipula- 
tion confer jurisdiction upon the arbi- 
tration to decide entitlement to 
attorneys’ fees and to assess such fees. 

On certiorari conflict, the Florida 
Supreme Court in Turnberry Associ- 
ates v. Service Station, 651 So. 2d 
1173 (Fla. 1995), sided with the Third 
and Fourth districts and firmly es- 
tablished the principle that parties 
may stipulate to waive their right to 
have the circuit court determine en- 
titlement to attorneys’ fees and con- 
fer subject matter jurisdiction upon 
the arbitrators to award fees. The Su- 


preme Court, however, also held that 
in the event that a dispute arises as 
to whether such stipulation was en- 
tered into, only the trial court had 
jurisdiction to resolve such factual 
dispute. 


Recent Developments 

Since the Turnberry decision, the 
Supreme Court has not come forth 
with any further opinions regarding 
attorneys’ fees incurred for time 
spent in arbitration. However, issues 
of what constitutes a waiver of a 
party's entitlement to have the cir- 
cuit court determine the entitlement 
to attorneys’ fees, and whether the 
parties stipulated to have arbitrators 
decide entitlement and amount of 
fees, began to arise with conflicting 
results. 

In Dean Witter Reynolds, Inc. v. 
Wood, 676 So. 2d 464 (Fla. 5th DCA 
1996), a claimant in a National As- 
sociation of Securities Dealers 
(NASD) arbitration argued that the 
arbitrator had the authority to award 
fees. The respondent, Dean Witter, 
opposed this position. Nevertheless, 
the arbitrator determined that he 
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had the authority te hear the attor- 
neys’ fees issue and awarded Wood 
attorneys’ fees. However, the amount 
of attorneys’ fees awarded by the ar- 
bitrator did not satisfy Wood, who 
asked the circuit court to determine 
fees, claiming that the arbitrator’s 
award of fees was invalid because 
there was no agreement to confer ju- 
risdiction upon the arbitrators to 
determine attorneys’ fees. The circuit 
court agreed with Wood that there 
was no such stipulation between the 
parties and that, therefore, the 
arbitrator’s fee award was invalid. 
Using a contingency fee multiplier, 
the circuit court then gave Wood a 
substantially greater amount of at- 
torneys’ fees than did the arbitrator. 

On appeal, the Fifth District, cit- 
ing Turnberry, affirmed the circuit 
court’s reversal of the arbitrator’s fee 
award, stating that since there was 
“no express waiver as contemplated 
in Turnberry,® only the circuit court 
had jurisdiction to determine attor- 
neys’ fees.” 

A more significant decision is the 
case of Robert Gay Construction Co. v. 
Ceco Building System, A Division of 
Robertson Ceco Corp., 680 So. 2d 1124 
(Fla. lst DCA 1996). Ceco, a building 
supplier, initiated a demand for arbi- 
tration of a dispute with Gay, a gen- 
eral contractor. Gay filed a counter- 
claim and sought an affirmative 
recovery against Ceco under a perfor- 
mance bond. In response to Gay’s coun- 
terclaim, Ceco claimed that, under the 
terms of the performance bond and FS. 
§57.105 (1993), it was entitled to re- 
cover attorneys’ fees and costs incurred 
in arbitration. Ceco also requested that 
the arbitrator make a specific finding 
in the award that Ceco was the pre- 
vailing party in the arbitration. 

After the arbitration hearing, the 
arbitrator awarded Ceco affirmative 
relief and awarded Gay a credit 
against Ceco’s award on Gay’s coun- 
terclaim. The arbitrator’s award, 
however, made no determination as 
to who was the prevailing party, or 
as to entitlement to attorneys’ fees. 
Ceco then moved to modify the 
arbitrator’s award, asking the arbi- 
trator to make a specific finding that 
Ceco was the prevailing party. The 
motion was denied. Thereafter, both 


Ceco and Gay sought attorneys’ fees 
in the circuit court. After hearing the 
circuit court determined that Ceco 
was the prevailing party and 
awarded Ceco substantial attorneys’ 
fees. Gay appealed. 

After reviewing and reaffirming 
the Turnberry decision, the First Dis- 
trict took a dramatic turn in a differ- 
ent direction. The First District de- 
cided that, although the parties did 
not agree to have the arbitrator de- 
cide all issues relating to attorneys’ 
fees, Ceco did expressly submit to the 
arbitrator the issue of who was the 
prevailing party. The court, however, 
did not explain how it determined 
that Ceco expressly submitted this 
issue to the arbitrators. 

The First District, in what appears 
to be a new approach to attorneys’ 
fees issues in arbitration, reasoned 
that, since a determination of who is 
the prevailing party is “the central 
question on which ... entitlement to 
fees is based... .,” the court would first 
have to determine whether a submis- 
sion of the prevailing party issue to 
the arbitrator constituted a waiver 
of entitlement to have the circuit 
court decide the attorneys’ fee issue.’° 
Reviewing the facts in the record, the 
First District then decided that, be- 
cause Ceco submitted the prevailing 
party issue to the arbitrator, Ceco, as 
a matter of law, waived its entitle- 
ment to have the prevailing party 
issue determined by the circuit court. 
The First District then went on to 
hold that, because of Ceco’s waiver, 
the circuit court did not have juris- 
diction to determine whether Ceco 
was the prevailing party. Conse- 
quently, since the arbitrator made no 
determination that Ceco was the pre- 
vailing party, Ceco was not entitled 
to any attorneys’ fees. 

In GCA, Inc. v. 90 S.W. 8th St. En- 
terprises, Inc., 696 So. 2d 1230 (Fla. 
3d DCA 1997), GCA, the general con- 
tractor, filed suit in circuit court 
against Enterprises to foreclose a 
construction lien. In addition to dam- 
ages, GCA requested attorneys’ fees 
in its complaint. Pursuant to the par- 
ties’ contract, Enterprise obtained an 
agreed order directing the parties to 
arbitrate the dispute. GCA then filed 
a demand for arbitration, to which it 
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attached its circuit court complaint. 
Enterprises filed an answer to the 
arbitration claim and requested at- 
torneys’ fees. At the conclusion of the 
arbitration, the arbitrator awarded 
GCA the final payment on the con- 
tract in satisfaction of the lien, but 
made no determination as to attor- 
neys’ fees. In the circuit court, GCA 
requested that the court retain juris- 
diction for entry of a final judgment 
of foreclosure and inter alia, to re- 
solve attorneys’ fees and costs re- 
quests. Enterprise opposed the mo- 
tion. Subsequently, Enterprise filed 
a motion for attorneys’ fees pursuant 
to FS. §57.105 (1993) and GCA filed 
a motion for fees pursuant to the pro- 
vision of the contract and FS. §713.29 
(1993). 

The circuit court thereupon ruled 
that, because GCA requested attor- 
neys’ fees in its demand for arbitra- 
tion and Enterprise requested fees in 
its answer to arbitration, the parties 
had voluntarily submitted the attor- 
neys’ fees issue to the arbitration. 
The circuit court also ruled that En- 
terprise was not entitled to §57.105 
fees. Consequently, the circuit court 
denied attorneys’ fees to GCA be- 
cause the arbitrators did not award 
any attorneys’ fees and denied En- 
terprise fees pursuant to §57.105. 
Both parties appealed. 

After discussing Turnberry, and 
decisions prior to Turnberry, the 
Third District aligned itself with the 
Fourth District and held that only an 
express waiver to have the circuit 
court determine attorneys’ fees is- 
sues will confer jurisdiction on the 
arbitrator to decide attorneys’ fees 
issues. The court found that the in- 
clusion by both parties of a prayer 
for attorneys’ fees in their pleadings 
did not constitute“sufficient substan- 
tial evidence to support a finding of 
an express waiver.”'' Therefore, it 
ruled that GCA was entitled to pro- 
ceed with its motion for attorneys’ 
fees in the circuit court. 

In D.H. Blair & Co., Inc. v. Johnson, 
697 So. 2d 912 (Fla. 4th DCA 1997), 
the appellee investors brought an 
NASD arbitration proceeding pursu- 
ant to an NASD submission agree- 
ment signed by both parties, which 
provided that all disputes were to be 


resolved by arbitration. The broker- 
age firm filed a counterclaim and 
both parties requested attorneys’ fees 
in their pleadings. The arbitrators 
entered an award against D.H. Blair 
and also awarded Johnson attorneys’ 
fees, the amount to be determined in 
the circuit court. In the circuit court, 
D.H. Blair alleged that the arbitra- 
tors exceeded their jurisdiction in 
finding that the Johnsons were en- 
titled to attorneys’ fees. The circuit 
court confirmed the arbitrator’s 
award and awarded the Johnsons a 
substantial amount of attorneys’ fees. 
D.H. Blair appealed. 

In the appeal, the Johnsons con- 
tended that since both parties re- 
quested fees in the arbitration and 
that, by signing the NASD submis- 
sion agreement, which provided that 
“all controversies or disputes be- 
tween [the parties] of any kind shali 
be settled by arbitration,”” both par- 
ties agreed to submit the issues of 
attorneys’ fees to the arbitrators. 

Although the court stated that it 
found the “appellees’ argument per- 
suasive,” the Fourth District in D.H. 
Blair, unlike the Fifth District in 
GCA, felt that the Turnberry decision 
specifically required both parties to 
expressly waive their rights to have 
the circuit court determine attorneys’ 
fees, and that facts in the case did 
not clearly show that an express 
waiver to have the circuit court de- 
termine attorneys’ fees existed. 

In Prudential Securities, Inc. v. 
Ruskin, 707 So. 2d 782 (Fla. 4th DCA 
1998), appellee filed an arbitration 
claim with the NASD against Pru- 
dential and Prudential’s employee, 
Linda Ryan, under F.S. §517.211 
(1995). Although Prudential and 
Ryan objected to the arbitration, the 
circuit court compelled arbitration. 
Neither party agreed to submit to the 
arbitrators the issue of attorneys’ 
fees under §517.211(4). After Ruskin 
presented his case, the arbitrators 
dismissed Ruskin’s claim as being 
without merit and ruled that each 
party would bear its own attorneys’ 
fees and costs. Subsequently, Pruden- 
tial and Ryan requested the circuit 
court to confirm the panel’s dismissal 
of Ruskin’s complaint and to modify 
the portion of the award which de- 


A majority of the 
Fourth District panel 
agreed with the 
circuit court that the 
arbitration panel did 
not have jurisdiction 
to determine 
attorneys’ fees. 


nied attorneys’ fees to both parties 
and to award them attorneys’ fees 
pursuant to §517.211(6). 

The circuit court confirmed the dis- 
missal of Ruskin’s complaint, but va- 
cated the arbitration panel’s ruling 
denying attorneys’ fees to all parties, 
on the basis that the panel exceeded 
its authority in deciding issues related 
to attorneys’ fees. The circuit court also 
denied Prudential and Ryan’s request 
for fees pursuant to §517.211(6), add- 
ing that, although ordinarily Pruden- 
tial and Ryan would have been entitled 
to attorneys’ fees pursuant to 
§517.211(6), their request for fees was 
untimely under the Florida Supreme 
Court’s decision of Stockman v. Downs, 
573 So. 2d 835 (Fla. 1991), because 
they failed to plead entitlement to at- 
torneys’ fees either in the arbitration 
or when the matter was first brough* 
before the circuit court to compel arbi- 
tration. 

A majority of the Fourth District 
panel agreed with the circuit court 
that the arbitration panel did not 
have jurisdiction to determine attor- 
neys’ fees issues. More significantly, 
however, the majority rejected Pru- 
dential and Ryan’s argument that 
Turnberry permitted a party to wait 
until the matter was brought before 
the circuit court on a motion to con- 
firm a panel’s decision, before re- 
questing attorneys’ fees. The major- 
ity came to the conclusion on the 
basis that Turnberry decided only the 
issue of “whether parties by stipula- 
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tion may waive their statutory right 
to have a circuit court determine 
their entitlement to attorneys’ fees 
and instead confer jurisdiction upon 
arbitrators to award fees,”"® and did 
not address the issue of when a re- 
quest for attorneys’ fees in an arbi- 
tration first must be made. Moreover, 
the majority believed that any other 
interpretation would conflict with 
Stockman. In a cogent dissent, Judge 
Stone concluded that, logically, a 
party should not be required to spe- 
cifically give any notice of a request for 
attorneys’ fees during arbitration, 
when such issue was not within the 
jurisdiction of the arbitration panel. 

On rehearing, the majority recog- 
nized that its original decision could 
result in some confusion as to when a 
party must specifically plead attorneys’ 
fees during an arbitration proceeding, 
and filed a revised opinion stating that 
“a party need only give notice, whether 
formal or informal, that it will later 
seek attorneys’ fees pursuant to a spe- 
cific contractual agreement or stat- 
ute.”"* Unfortunately, rather than clari- 
fying this issue, the revised opinion 
creates additional ambiguity and will 
result in further litigation on this is- 
sue. Moreover, in due time this issue 
will have to be resolved by the Su- 
preme Court, since Judge Stone’s dis- 
sent may be viewed by other district 
courts as the more appropriate reso- 
lution of this issue. 


Analysis of the Decisions 

In analyzing the foregoing deci- 
sions, it would appear that under Gay, 
if an agreement contains an arbitra- 
tion provision that provides for at- 
torneys’ fees and costs to the prevail- 
ing party, arbitrators have 
jurisdiction to determine entitlement 
to fees and if no such determination 
is made by the arbitrators, then the 
circuit court has no jurisdiction to 
award any attorneys’ fees. On the 
other hand, in the Third and Fourth 
districts, unless the parties have spe- 
cifically waived their right to have 
the circuit court determine attorneys’ 
fees and stipulated to let the arbitra- 
tors decide such fees, only the circuit 
court has jurisdiction to make a de- 
termination of which party is the pre- 
vailing party, so as to determine en- 


titlement to attorneys’ fees. 

Therefore, it seems that a conflict 
exists between the Fifth District and 
the Third and Fourth districts as to 
the jurisdiction of arbitrators to de- 
termine entitlement to fees incurred 
for arbitration proceedings. Unless 
such conflict is resolved, each new 
district court decision on this issue 
could create further uncertainty as 
to what constitutes a waiver to have 
the circuit court determine entitle- 
ment to attorneys’ fees. 


Federal Courts 

Federal court decisions regarding 
attorneys’ fees incurred in arbitra- 
tion are somewhat similar to Florida 
courts’ decisions, with the exception 
that some federal courts have ex- 
tended arbitrators’ authority to 
award attorneys’ fees if the agree- 
ment pursuant to which the arbitra- 
tion is held provides for the submis- 
sion of all disputes to the arbitrators. 
The federal courts hold that such a 
provision is broad enough to grant 
authority to the arbitrators to award 
attorneys’ fees.’ 

In Jrena v. Arthur Murray Int'l, Inc., 
833 F.2d 1472 (11th Cir. 1987), the 11th 
Circuit affirmed the arbitrator’s award 
of attorneys’ fees for the defendants, 
on the basis that the fee award was an 
integral part of the merits of the case. 
More recently, in Davis v. Prudential 
Securities, 59 F.3d 1186 (11th Cir. 
1995), the 11th Circuit held that the 
arbitrators had no authority to deter- 
mine entitlement to fees where no 
claim for fees was submitted to the ar- 
bitrators by any of the parties. The 11th 
Circuit remanded the case to the dis- 
trict court for consideration of the is- 
sue of entitlement and amount of at- 
torneys’ fees. 

Consequently, just as in the Florida 
courts, issues exist in the federal 
courts as to what facts are sufficient 
to constitute a waiver to have the 
trial court determine attorneys’ fees 
and authorize arbitrators to deter- 
mine entitlement and amount of at- 
torneys’ fees. 


What Should Attorneys Do? 
Parties to an agreement have con- 

siderable power to establish what- 

ever procedures they want to govern 


Parties to an 
agreement have 
considerable power 
to establish whatever 
procedures they want 
to govern the 
arbitration of 
their disputes. 


the arbitration of their disputes. 
Commenting on the ability of parties 
to accomplish subject objective, 
Judge Posner in Baravati uv. 
Josephthal, Lyon & Ross, Inc., 128 
F.3d 704, 709 (7th Cir. 1994), stated: 
Short of authorizing trial by battle or or- 
deal or, more doubtfully, by a panel of 
three monkeys, parties can stipulate to 
whatever procedures they want to gov- 
ern the arbitration of their disputes; par- 
ties are as free to specify idiosyncratic 
terms of arbitration as they are to specify 
any other terms in their contract. 


Therefore, in light of the fact that 
the issue of attorneys’ fees is un- 
settled both in the federal and 
Florida courts, the best procedure for 
counsel to follow, if arbitration is con- 
templated, is to carefully draft a pro- 
vision that can be incorporated into 
an agreement that will resolve these 
attorneys’ fees issues. It also would 
be advisable to incorporate clauses 
which will address other arbitration 
issues, heretofore mentioned, that 
are as yet not fully resolved by the 
courts; because such issues, if left 
unresolved, will hinder the purposes 
of both parties in arbitrating a dis- 
pute. 

Care must be taken, however, in 
drafting an arbitration provision. An 
arbitration clause that simply states 
that “disputes arising under this 
agreement shall be resolved by arbi- 
tration” leaves many issues unre- 
solved and will result in further liti- 
gation, causing delays, additional 
expenses, and inconvenience to par- 
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ties and their attorneys. 

The standard arbitration clause 
recommended by the American Arbi- 
tration Association does address 
some of these issues and can be used 
as a starting point in drafting an ar- 
bitration provision.'® Counsel would 
be well advised, however, to provide 
a more inclusive clause which will 
address other issues and make arbi- 
tration a truly beneficial dispute 
resolution alternative. Toward this 
end the following provision is submit- 
ted by the author for consideration: 


Arbitration of Disputes. The parties 
hereto agree to submit to binding arbi- 
tration any dispute, controversy or claim 
arising out of this agreement, including 
disputes regarding interpretation of this 
agreement on the entering of this agree- 
ment, determination of the prevailing 
party, entitlement to attorneys’ fees by 
any party, including the assessment of the 
amount of attorneys’ fees and entitlement 
to attorneys’ fees for time incurred in 
arbitration in seeking attorneys’ fees. The 
arbitration will be administered by (e.g., 
American Arbitration Association or 
NASD), in accordance with its arbitration 
rules. Any matter to be arbitrated here- 
under must be decided by a panel of three 
arbitrators, notwithstanding any rule of 
the (AAA, NASD, etc.) to the contrary, 
with an arbitrator to be chosen by each 
party. The arbitrators so chosen will 
choose an additional arbitrator from the 
following five arbitrators: (insert names 
here). If the selected arbitrators cannot 
agree to a third arbitrator from this list, 
the (selected administrator or any other 
person) shall select the third arbitrator 
from the aforesaid list of names. It is fur- 
ther agreed that the parties will abide 
by and perform any award rendered by 
the arbitrator(s) and that a judgment on 
the arbitration award may be entered in 
any court of proper jurisdiction. 

Without prejudice to any party or this 
arbitration provision, any of the parties 
may petition an appropriate court of com- 
petent jurisdiction for any temporary or 
preliminary relief, such as for an injunc- 
tion or garnishment. The filing for such 
relief shall not be considered a waiver of 
the right to arbitration under this provi- 
sion. Alternatively, pending arbitration, 
any provisional remedy which would be 
available from a court of law shall be 
available to the parties to this agreement 
from the arbitrators. 


The foregoing provision should 
only be viewed as a starting point in 
drafting an arbitration provision. 
Each arbitration provision should be 
tailored to meet the specific purposes 
of the parties. For example, other 
clauses which address particular de- 
sires or objectives of the parties 


should be included, so as to make the 
arbitration more effective and ben- 
eficial for all parties. Among them, 
clauses: 1) specifying discovery 
rights; 2) mediation requirements; 3) 
escrow requirements, if applicable; 4) 
location of the arbitration; 5) requir- 
ing a written opinion by the arbitra- 
tors; 6) specifying allowance or 
nonallowance of appeal; 7) regarding 
attorneys’ fees and costs more spe- 
cifically, including determination of 
entitlement to attorneys’ fees in- 
curred in connection with any appeal; 
and 8) choice of law designation. 


Conclusion 

The current status of the law as to 
many issues in arbitration, and in 
particular, entitlement to attorneys’ 
fees for arbitration, causes unwanted 
and unnecessary litigation to creep 
into the arbitration process. Such 
result runs counter to the expecta- 
tions of arbitration participants who 
believe that they had avoided becom- 
ing embroiled in the litigation pro- 
cess by agreeing to arbitration. Re- 
quiring a two-tiered system to 
determine entitlement and amount 
of attorneys’ fees incurred in arbitra- 
tion is not only detrimental to par- 
ties involved in arbitration, but is 
also without a logical foundation."’ 

It is submitted that most arbitra- 
tors today are experienced attorneys 
and business people and are, there- 
fore, as equally able to determine rea- 
sonable attorneys’ fees as are judges. 
Furthermore, having been involved 
with the arbitration process from the 
beginning and having heard all the 
evidence, arbitrators are in the best 
position to determine entitlement to 
and amount of attorneys’ fees. In con- 
trast, a trial court has to determine 
entitlement to and amount of fees on 
far less knowledge of the facts of the 
case than that possessed by the ar- 
bitrators and will have to rely heavily 
on the attorneys’ perception of the 
arbitration. Alternatively, the trial 
court would have to have an exten- 
sive and expensive evidentiary trial 
on attorneys’ fees. 

If, it is proper to assume, as the First 
District held in Gay that when a de- 
termination of prevailing party is 
called for in the arbitration process, the 


submission of such issue to the arbi- 
trators carries with it the jurisdiction 
to determine fees, it then becomes logi- 
cal to take the next step and conclude 
that under FS. §682.11 arbitrators 
have jurisdiction to determine attor- 
neys’ fees incurred in arbitration. In 
the next opportunity it has to address 
this issue, the Florida Supreme Court 
should firmly adopt this interpretation 
of §682.11 and eliminate the necessity 
of requiring a stipulation by the par- 
ties to confer jurisdiction upon arbitra- 
tors to determine entitlement to and 
amount of fees as part of the arbitra- 
tion process. 

However, until the Supreme Court 
resolves such issue, attorneys and 
parties to an agreement should con- 
trol the outcome of the attorneys’ fees 
issue by incorporating an arbitration 
provision that specifically provides 
that the parties to the agreement 
waive their entitlement to have the 
circuit court determine fees and 
stipulate to arbitrators determining 
entitlement to attorneys’ fees and 
amounts. O 
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Prepaid Legal Services 


A New Day Has Dawned 
for Legal Services Plans in Florida 


Every citizen of this state should have 
access to the legal system. A person’s 
ability to gain such access is enhanced 
by the assistance of and representation 
by an attorney duly licensed to practice 
law in this state... .To this end, it is the 
policy of The Florida Bar to support the 
concept and to actively encourage the 
establishment, operation, growth, and 
development of legal services plans as 
one means of increasing a person’s abil- 
ity to obtain legal services at an afford- 
able cost in order to have the opportu- 
nity to better gain access to the legal 
system (emphasis supplied).' 


pon the adoption of this 
language,” the Board of 
Governors expressly rec- 
ognized and codified the 
Bar’s longstanding public policy po- 
sition that plans are an appropriate 
vehicle for increasing a person’s abil- 
ity to retain legal services in order 
to gain access to the legal system. 

With the approval of Ch. 9, the 
board also expressly recognized that 
the “user-friendly” provisions of this 
rule would help implement this po- 
sition by more easily permitting 
Florida attorneys to create and de- 
velop such Ch. 9 plans. 

In light of the foregoing, it is the 
purpose of this article to provide a 
comprehensive review and practical 
analysis of Ch. 9 in order to encour- 
age the private bar in Florida to con- 
sider the feasibility and practicality 
of incorporating the creation and 
operation of Ch. 9 plans into its prac- 
tice. 


Scope and Extent 
of Ch. 9 Jurisdiction 

Because plans in Florida are regu- 
lated by either the board, by and 
through the Prepaid Legal Services 


by John Schaefer 


The Bar’s policy is 
that plans are an 
appropriate vehicle 
for increasing a 
person’s ability to 
retain legal services 
in order to gain 
access to the 
legal system. 


Committee, by and under the author- 
ity provided in Ch. 9, or the Florida 
Department of Insurance, by and 
under the authority provided in FS. 
Ch. 642,° a managing attorney* must 
first determine whether a proposed 
plan will invoke the jurisdiction of 
Ch. 9. 

In brief, Ch. 9 jurisdiction shall be 
invoked whenever a “legal services 
plan” meets the definition in Rule 9- 
1.3(e), which reads, in pertinent part: 
“an arrangement whereby asponsor® 
contracts directly with a managing 
attorney for the provision of legal 
services to its members” (emphasis 
supplied).® 

As such, it is of paramount impor- 
tance for a managing attorney desir- 
ing to trigger the provisions of Ch. 9 
first to contract directly with “an or- 
ganization of 2 or more persons 
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whose individual members are iden- 
tifiable in terms of some common in- 
terest or affinity,” and, then, fully 
and completely comply with the re- 
quirements set forth in Rule 9-2. 
In essence, these requirements 
provide that a managing attorney 
shall not be permitted to operate a 
Ch. 9 plan in Florida without first 
obtaining approval by the board to 
establish such plan.’ Further, a man- 
aging attorney seeking such board 
approval of a plan shall file with the 
committee a plan application.® 


Form and Content 
of Plan Application 

In general, Rule 9-2.2 provides 
that a plan application shall consist 
of five separate components. 

First, Rule 9-2.2(a) provides that 
the managing attorney shall make 
certain assurances to the Bar, in 
writing, executed on a form approved 
and adopted by the committee.’° 

Of particular practical significance 
to a managing attorney is the assur- 
ance contained in Rule 9-2.2(a)(5). 
This provision clearly provides no- 
tice to the managing attorney that 
any proposed change to a plan pre- 
viously approved by the board may 
not be implemented without first 
obtaining board approval. Therefore, 
in light of the fact that the commit- 
tee convenes regularly scheduled 
meetings only three times during the 
year, it is certainly incumbent upon 
the managing attorney to fashion 
the written agreement described in 
Rule 9-2.2(b) to require little, if any, 
amendment. And, further, the man- 
aging attorney’s crafting of the lan- 
guage of this agreement should, nec- 
essarily, be particularly acute with 


respect to the provisions relating to 
the legal services to be provided" or 
excluded” under the plan. 

In addition, depending upon the 
nature and extent of the type of Ch. 
9 plan contemplated to be offered to 
a prospective sponsor, a managing 
attorney may desire to consider the 
full effect of the assurance contained 
in Rule 9-2.2(a)(8).'° In sum, if a 
managing attorney determines that 
the managing attorney, or said man- 
aging attorney in conjunction with 
specified members of the managing 
attorney’s law firm, shall be the sole 
plan attorney(s)'* under the plan, 
then, in consideration of each of said 
attorneys making the affirmative 
statement identical in nature to that 
required of all plan attorneys as de- 
scribed in Rule 9-2.2(c) (2), the writ- 
ten agreement described in Rule 9- 
2.2(c) shall be neither required to be 
prepared nor filed with the commit- 
tee. 

Second, Rule 9-2.2(b) clearly re- 
quires that the managing attorney 
and sponsor shall both execute a writ- 
ten agreement, as described.® 

Although most, if not all, of the 
provisions required to be included in 
this written agreement are fairly 
standard in the creation of plans, a 
managing attorney should, nonethe- 
less, be keenly aware that the agree- 
ment requires full and specific dis- 
closure of the nature and extent of 
the fee arrangement, of whatsoever 
type or kind, by and between, both, 
the managing attorney and the spon- 
sor!‘ and the managing attorney and 
the plan participants."” 

Third, Rule 9-2.2(c) clearly re- 
quires that the managing attorney 
and plan attorney shall both execute 
a written agreement, as described.” 

This written agreement first re- 
quires a plan attorney to make cer- 
tain assurances and affirmative 
statements with respect to the plan 
attorney’s own professional ethical 
obligations under the plan identical 
in nature to certain of those assur- 
ances made by the managing attor- 
ney under Rule 9-2.2(a). Secondly, 
this written agreement requires a 
plan attorney to agree to various 
terms and conditions with respect to 
the plan attorney’s performance of 


legal services under the plan similar 
to certain items required to be in- 
cluded in the written agreement by 
and between the managing attorney 
and the sponsor described in Rule 9- 
2.2(b). 

Fourth, Rule 9-2.2(d) provides that 
the committee, in its discretion, may 
require other documents to be in- 
cluded in or filed with the plan ap- 
plication. 

Finally, the fifth component of the 
plan application is contained in Rule 
9-2.2(e), which provides that each 
such plan application shall be accom- 
panied by an application fee of $50 
made payable to The Florida Bar. 


Review and Approval 

Upon a managing attorney’s filing 
of the plan application described in 
Rule 9-2.2 with the committee, it, 
pursuant to Rule 9-2.3, shall first be 
reviewed by both staff of the Bar and 
a plan review subcommittee of the 
committee. Thereupon, a report shall 
be provided to the committee at one 
of its regularly scheduled meetings 
and, after consideration, the commit- 
tee, in its discretion, shall act.!9 

If the committee makes a recom- 
mendation to the board to approve a 
plan, then, pursuant to Rule 9-2.4, 
the committee shall request the 
board to place the recommendation 
on the agenda of a regularly sched- 


uled meeting of the board. Upon con- 
sideration of the recommendation for 
approval of a plan, the board, in its 
discretion, may either approve or dis- 
approve the establishment of the 
plan.”° 

In light of all of the foregoing, it is 
worthwhile to note that although the 
board has delegated to the commit- 
tee full and complete authority over 
the day-to-day administration of Ch. 
9 plans, it is the board, and not the 
committee, that ultimately, and solely, 
determines whether a Ch. 9 plan is 
permitted to operate in Florida. 


Renewal and Revocation 

All plans approved by the board 
shall be subject to renewal pursuant 
to the provisions of Rule 9-2.5. 

In addition, Rule 9-2.6 provides that 
the board, in its discretion, may revoke 
any and all prior approval of a plan if 
the plan does not comply with any rule 
or regulation contained in the Rules 
Regulating The Florida Bar.” 


Ethical Considerations 
for the Managing Attorney 
Rule 9-3.1 provides a managing 
attorney with notice of, and guidance 
on, the scope and extent of various 
marketing and administrative activi- 
ties ethically permissible by a manag- 
ing attorney, and his or her employees 
or agents, in the operation of plans. 


Where do you go when you need 
a court reporter, consultant, 
or expert witness? 


The Yellow Pages of the 1998 
September Directory issue of 
The Florida Bar Journal. 


Order additional copies for your office staff 
by using the postage-paid order card 
at the back of each directory. 
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First, with respect to such market- 
ing activities, Rule 9-3.1(a) provides 
that a managing attorney may di- 
rectly contact representatives or fi- 
duciaries of groups to inform them 
of the availability of a plan offered 
by the managing attorney.” 

Rule 9-3.1(b) then further provides 
that a managing attorney, upon 
board approval of a plan, may pro- 
vide any written form of communi- 
cation to members of the sponsor to 
inform them of the availability of the 
plan and inviting them to become 
plan participants but only in accor- 
dance with the advertising and so- 
licitation provisions of the Rules 
Regulating The Florida Bar.* 

As such, a managing attorney 
should duly note that although it is 
ethically permissible for a managing 
attorney to provide any written form 
of communication directly to a rep- 
resentative or fiduciary of a group 
(such as a human resources admin- 
istrator or benefits coordinator) with- 
out constraint, it is ethically permis- 
sible for a managing attorney to 
provide any written form of commu- 
nication to members of the sponsor 
only upon compliance with the appli- 
cable advertising and solicitation 
provisions of the Rules Regulating 
The Florida Bar. By way of example 
only, such provisions include, but are 
not limited to, the direct mail require- 
ments and the filing requirements of 
such written form of communication, 
as contained in Rules 4-7.4 and 4-7.5, 
Rules Regulating The Florida Bar. 

With respect to ethically permis- 
sible administrative activities, Rule 
9-3.1(c) provides that a managing 
attorney may do any and all things 
necessary and proper in order to fully 
and completely administer the 
plan.* Further, this rule provides 
that a managing attorney isexpressly 
prohibited from contracting with any 
third party, of whatsoever type or 
kind, to perform any such adminis- 
trative activities regarding the 
plan.”6 


Conclusion 

Although Ch. 9 plans have been 
permitted to operate in Florida for 
the past 25 years, more or less, few 
attorneys have utilized this legal 


delivery system in order to, at once, 
increase a person’s ability to retain 
legal services and expand their own 
client base.” 

Until such time as the private bar 
of Florida embraces the concept of 
plans, in general, and then creates 
and develops such Ch. 9 plans, in 
particular, the jury will be out as to 
whether a new day has truly dawned 
for legal services plans in Florida. 


1 Rule 9-1.2, as amended, effective April 
3, 1998, Rules Regulating The Florida 
Bar. All subsequent references to Ch. 9 
shall be to Ch. 9, as amended, effective 
April 3, 1998, Rules Regulating The 
Florida Bar, hereinafter referred to as Ch. 
9, unless otherwise provided. 

2 The Board of Governors of The Florida 
Bar adopted the described language upon 
approving Ch. 9 during its meeting con- 
ducted in Panama City Beach on April 3, 
1998. This rule was drafted and presented 
to the board by the Rules Revision Sub- 
committee of the Prepaid Legal Services 
Committee, a standing committee of The 
Florida Bar. Upon appointment on June 
20, 1996, the subcommittee conducted 
and completed an exhaustive line-by-line 
review and analysis of the various rules 
and regulations governing the operation 
of legal services plans in Florida which 
then culminated in the subcommittee’s 
presentation before the board. 

3 Plans regulated by the department 
may further be characterized as follows: 
Plans provided by either a legal expense 
insurance corporation having obtained a 
valid certificate of authority issued by the 
department to so transact insurance busi- 
ness in the nature of legal expense in- 
surance or any insurer authorized by the 
department to transact life or casualty 
insurance that also desires to transact 
insurance business in the nature of legal 
expense insurance pursuant to the pro- 
visions contained in F.La. Start. 
§642.021(1). 

4 Rule 9-1.3(f) defines a “managing at- 
torney” to be “a member in good stand- 
ing of The Florida Bar who shall be the 
person responsible to the bar for the 
proper conduct and operation of a plan.” 

5 Rule 9-1.3(i) defines a “sponsor” to be 
“a group that provides a plan for the ben- 
efit of its members.” (Emphasis supplied.) 
Further, Rule 9-1.3(d) defines a “group” 
to be “an organization of 2 or more per- 
sons whose individual members are iden- 
tifiable in terms of some common inter- 
est or affinity. Examples of groups shall 
include, but not be limited to, the follow- 
ing: 1) churches; 2) educational institu- 
tions; 3) credit unions; 4) employing units; 
and 5) associations.” (Emphasis supplied.) 

6 Moreover, based upon the plain mean- 
ing of the language of the provisions con- 
tained in Fla. Admin. Code r. 4-201.003(1) 
which reads, in pertinent part, that “the 
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intent of the statute [Chapter 642] is to 
regulate all group legal services plans not 
regulated by the Florida Bar... .” (em- 
phasis supplied), this writer would opine 
that such Ch. 9 jurisdiction shall be in- 
voked over a plan independent and ex- 
clusive of Chapter 642 jurisdiction. 

7 This writer would opine that if a man- 
aging attorney were to contract with any 
third party, of whatsoever type or kind, 
then Ch. 9 jurisdiction would not be in- 
voked because, simply, such an arrange- 
ment would not meet the definitional re- 
quirements of a “legal services plan” 
contained in Rule 9-1.3(e). And in light 
of Florida’s bifurcated regulatory system 
of plans, Ch. 642 jurisdiction would, then, 
necessarily, be invoked over such an ar- 
rangement. 

§ Rule 9-2.1. 

Td. 

10 These assurances may be further de- 
scribed as follows: “To exercise every rea- 
sonable effort in order to assure that the 
plan is operated in an ethical manner and 
is in compliance with the Rules Regulat- 
ing The Florida Bar” [Rule 9-2.2(a)(1)]; 
“To have a professional liability insurance 
policy issued in favor of the managing 
attorney in an amount not less than 
$100,000, and to attach to this form a 
copy of the declarations page of said 
policy” [Rule 9-2.2(a)(2),]; “To take any 
and all steps reasonable and necessary 
in order to assure that there are a suffi- 
cient number of plan attorneys available 
in order to be able to adequately and 
properly perform the legal services to be 
provided under the plan” [Rule 9- 
2.2(a)(3)]; “To file with the committee 
written notice of any proposed change to 
be made in any item described in the 
agreement described in subdivision (b)” 
[Rule 9-2.2(a)(4)]; “To not implement any 
proposed change described in subdivision 
(a)(4) without first obtaining the approval 
of the board” [Rule 9-2.2(a)(5)]; “To file 
with the committee written notice of the 
termination of, and cessation of opera- 
tions by, the plan within 10 days of such 
occurrence” [Rule 9-2.2(a)(6)]; “To file 
with the committee a renewal request 
form approved and adopted for use for 
such purpose by the committee, as more 
particularly described in rule 9-2.5” [Rule 
9-2.2(a)(7)]; and, “If applicable, to affirm 
and verify that the managing attorney 
and any specified members of the man- 
aging attorney’s law firm shall be the sole 
plan attorney(s) under the plan [Rule 9- 
2.2(a)(8)].” 

1 Rule 9-2.2(b)(2). 

2 Rule 9-2.2(b)(3). 

18 Rule 9-2.2(a)(8) further provides that 
“upon such affirmation and verification, 
the filing requirement of the agreement 
described in subdivision (c) shall be 
waived, and the managing attorney and 
any such specified members of the man- 
aging attorney’s law firm shall each make 
an affirmative statement that the man- 
aging attorney and all such specified at- 
torneys shall complete any and all legal 
services undertaken for and on behalf of 
a plan participant to the extent of the 


benefits provided under the plan in the 
event of the termination of the plan.” 

14 Rule 9-1.3(g) defines a plan attorney 
to be “a member in good standing of The 
Florida Bar who, upon contracting in 
writing directly with a managing attor- 
ney, shall provide legal services to plan 
participants under a plan.” Rule 9-1.3(h) 
defines a plan participant to be “a mem- 
ber of a sponsor eligible to receive legal 
services under a plan.” 

18 This written agreement shall include, 
but not be limited to, the following: “A 
detailed definition of who shall constitute 
a plan participant under the plan” [Rule 
9-2.2(b)(1)]; “A detailed description of any 
and all of the legal services to be provided 
under the plan” [Rule 9-2.2(b)(2)]; “A de- 
tailed description of any and all of the 
legal services to be excluded under the 
plan” [Rule 9-2.2(b)(3)]; “A detailed de- 
scription of the geographic area in which 
the legal services shall be performed un- 
der the plan” [Rule 9-2.2(b)(4)]; “The 
amount and method of payment of the 
fees to be paid to the managing attorney 
by the sponsor under the plan” [Rule 9- 
2.2(b)(5)]; “The amount and method of 
payment of the fees to be paid to the 
managing attorney by the plan partici- 
pants under the plan” [Rule 9-2.2(b)(6)]; 
“A detailed description of the method of 
review and resolution of disputes and 
grievances arising under the plan” [Rule 
9-2.2(b)(7)]; “A method of termination of 
the agreement by either the managing 
attorney or the sponsor” [Rule 9- 
2.2(b)(8)]; “An affirmative statement that 
the plan participant is the client under 
the plan and that the sponsor will have 
no influence whatsoever over the attor- 
ney-client relationship established there- 
under” [Rule 9-2.2(b)(9)]; “An affirmative 
statement that the plan participant is 
free to use a non-plan attorney, either at 
the plan participant’s own expense or 
with reimbursement to be provided by 
either the managing attorney or the spon- 
sor” [Rule 9-2.2(b)(10)]; “A statement in- 
forming the plan participant that the plan 
participant may file a complaint with 
Staff Counsel, The Florida Bar, 650 
Apalachee Parkway, Tallahassee, Florida 
32399-2300” [Rule 9-2.2(b)(11)]; and, “A 
disclaimer announcement, as follows: 
‘The Florida Bar does not guarantee in 
any way the success of the plan and gives 
no assurances of the quantity or quality 
of the legal services to be provided there- 
under. Total responsibility for the deliv- 
ery of legal services under the plan rests 
solely and entirely with the sponsor and 
the managing attorney and the plan at- 
torneys.” [Rule 9-2.2(b)(12)] 

16 Rule 9-2.2(b)(5). 

17 Rule 9-2.2(b)(6). 

18 This written agreement shall include, 
but not be limited to, the following: “An 
assurance by the plan attorney to have a 
professional liability insurance policy is- 
sued in favor of the plan attorney in an 
amount not less than $100,000, and to 
attach to this agreement a copy of the 
declarations page of said policy” [Rule 9- 
2.2(c)(1)]; “An affirmative statement that 


the plan attorney shall complete any and 
all legal services undertaken for and on 
behalf of a plan participant to the extent 
of the benefits provided under the plan 
in the event of the termination of the 
plan” [Rule 9-2.2(c)(2)]; “A detailed de- 
scription of any and all of the legal ser- 
vices to be performed by the plan attor- 
ney under the plan” [Rule 9-2.2(c)(3)]; “A 
detailed description of the geographic 
area in which the legal services shall be 
performed by the plan attorney under the 
plan” [Rule 9-2.2(c)(4)]; “The amount and 
method of payment of the fees to be paid 
to the plan attorney by the managing at- 
torney under the plan” [Rule 9-2.2(c)(5)]; 
“The amount and method of payment of 
the fees to be paid to the plan attorney 
by the plan participants under the plan” 
[Rule 9-2.2(c)(6)]; “A detailed description 
of the method of review and resolution of 
disputes and grievances arising under the 
plan” [Rule 9-2.2(c)(7)]; “A method of ter- 
mination of the agreement by either the 
managing attorney or the plan attorney” 
[Rule 9-2.2(c)(8)]; and, “An affirmative 
statement that the plan participant is the 
client of the plan attorney and that nei- 
ther the sponsor nor the managing attor- 
ney will have any influence whatsc: ver 
over the attorney-client relationship es- 
tablished by and between the plan par- 
ticipant and the plan attorney thereun- 
der [Rule 9-2.2(c)(9)].” 

19 The committee may: “Approve the plan 
application and thereupon make a rec- 
ommendation to the board to approve 
said plan” [Rule 9-2.3(a)]; “Approve the 
plan application conditionally upon re- 
quiring the managing attorney to file 
with the committee any requested addi- 
tional or corrective information and, upon 
such compliance by the managing attor- 
ney, then make a recommendation to the 
board to approve said plan” [Rule 9- 
2.3(b)]; “Require the managing attorney 
to file with the committee any requested 
additional or corrective information so 
that the committee may further review 
the plan application” [Rule 9-2.3(c)]; or, 
“Disapprove the plan application and 
thereupon advise the managing attorney 
of the reasons therefor [Rule 9-2.3(d)].” 

20 Rule 9-2.4. 

21 A plan shall be renewed as follows: “If 
said approval is granted prior to July 1 
of the year, then the managing attorney 
shall be required to file with the commit- 
tee the plan’s initial renewal request form 
as of December 31 of said year” [Rule 9- 
2.5(a)]; “If said approval is granted sub- 
sequent to July 1 of the year, then the 
managing attorney shall be required to 
file with the committee the plan’s initial 
renewal request form as of December 31 
of the following year” [Rule 9-2.5(b)]; 
“Subsequent to the filing of the initial re- 
newal request form, the managing attor- 
ney shall file with the committee the 
plan’s renewal request form as of Decem- 
ber 31 of each and every year thereafter” 
[Rule 9-2.5(c)]; “Each renewal request 
form shall be accompanied by a renewal 
fee in the amount of $25 made payable 
to The Florida Bar [Rule 9-2.5(d)].” 


22 By way of example only, this writer 
would opine that a plan may be revoked 
by the board for any number of reasons, 
including, but not limited to, the manag- 
ing attorney’s implementation of any 
change to that certain written agreement 
described in Rule 9-2.2(b) without first 
obtaining board approval pursuant to 
Rule 9-2.2(a)(5); the failure of any plan 
attorney to maintain the requisite pro- 
fessional liability insurance policy pursu- 
ant to Rule 9-2.2(c)(1); the failure of the 
managing attorney to file the plan’s req- 
uisite renewal request pursuant to Rule 
9-2.5; and the managing attorney’s con- 
tracting with any third party to perform 
any administrative activities regarding 
the plan in contravention of Rule 9-3.1(c). 

3 This rule codifies the final paragraph 
of the commentary contained in Rule 4- 
7.4, Rules Regulating The Florida Bar, in 
accordance with advisory ethics opinions 
previously issued by ethics counsel of The 
Florida Bar. 

*% The language of this rule was ap- 
proved by the Standing Committee on Ad- 
vertising of The Florida Bar on March 11, 
1998, and clarifies the scope and extent 
of ethically permissible marketing activ- 
ity to be undertaken by a managing at- 
torney. 

> Rule 9-3.1(c) further provides that 
“Examples of such permissible adminis- 
trative activities shall include, but not be 
limited to, the compilation of the follow- 
ing: 1) Type of legal services performed; 
2) time expended per legal matter; 3) 
number of plan participants receiving 
legal services under the plan; 4) The 
amount and method of payment of the 
fees paid to the plan attorney(s).” 

26 In light of the clear, unambiguous lan- 
guage of Rule 9-3.1(c), only the manag- 
ing attorney, or the managing attorney’s 
law firm, shall be ethically permitted to 
perform any administrative activities 
regarding the plan. 

27 As of April 3, 1998, there were some 
45 approved, active Ch. 9 plans operat- 
ing by and under the provisions of Ch. 9 
(printed in The Florida Bar Journal, Sep- 
tember 1997), according to the records 
maintained by Bar staff. 


John Schaefer is the managing 
general partner of Schaefer, Wirth & 
Wirth, a general civil practice law firm 
in St. Petersburg. He received his B.A., 
magna cum laude, in mathematics, from 
Niagara University in 1977 and J.D. from 
Stetson University College of Law in 1980. 
Since 1984, Mr. Schaefer has had exten- 
sive experience in legal services plans and 
has been an active member of the Prepaid 
Legal Services Committee and co-chair of 
the Rules Revision Subcommittee. 

This column is submitted on behalf 
of the Prepaid Legal Services Committee 
which Mr. Schaefer presently chairs. 
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internet 

Two books are offered by the ABA 
Law Practice Management Section: 
The Internet Fact Finder for Lawyers: 
How to Find Anything on the Net by 
Joshua D. Blackman with David 
Jank and Law Law Law on the 
Internet: The Best Legal Web Sites and 
More by Erik J. Heels and Richard P. 
Klau. 

The Internet Fact Finder for Law- 
yers (160 pages) shares how to tap 
into Internet sites useful for investi- 
gations, depositions, and trial presen- 
tations. This book teaches how to se- 
lect relevant search sources; access 
subject guides, newsgroups, and 
listservs; find experts and news; re- 
search companies and how to use the 
Net for competitive intelligence and 
conducting medical research. 

Law Law Law on the Internet (325 
pages) helps legal researchers maxi- 
mize their online experience, offering 
reviews of the most important, reli- 
able, and influential law-related 
websites. Organized in eight chap- 
ters, this book begins with the basics, 
such as the history of the Net, why a 
law firm should “get connected,” and 
elements of a successful site. 

Both books sell for $39.95 ($34.95 
for LPMS members) and may be or- 
dered by calling 800/285-2221. 


Workers’ Compensation 
by John J. Dubreuil 

Matthew Bender & Company, Inc., and 
John J. Dubreuil have created a new, all- 
in-one source book, the Florida Workers’ 
Compensation Handbook. 

The one-volume resource provides 
practitioners with detailed analysis 
of the law, case summaries, full text 
of statutes and rules, charts, tables, 
and a reference directory. 

The handbook gives practitioners 
the essential information needed to 
counsel clients and navigate the com- 
plexities of Florida workers’ compen- 


sation law. It suggests answers to 
practical questions that regularly 
arise and provides cross-references 
to Larson’s Workers’ Compensation 
Desk Edition. 

Topics include reporting require- 
ments; policy coverage; confirming 
compensation; defense strategy; ad- 
juster ethics; calculating indemnity 
benefits; disability, impairment, and 
death benefits; medical, rehabilitation, 
and attendant care benefits; subroga- 
tion, washout settlements, and dispute 
resolution; and insurance and regula- 
tion. 

John J. Dubreuil has more than 30 
years’ experience in the insurance 
industry and has concentrated his 
practice in Florida workers’ compen- 
sation for the past 17 years, serving 
as senior vice president of claims and 
medical services for a large workers’ 
compensation insurer. 

The handbook is available in print 
and will be available as part of the 
Authority Workers’ Compensation Li- 
brary CD-ROM. For additional infor- 
mation, call Matthew Bender at 800/ 
223-1940 or visit www.bender.com. 


Managing Legal Information 
The American Association of Law 
Libraries has introduced the first 
three publications of an eight-vol- 
ume series on the management of 
legal information by law firms. 
How to Hire a Law Librarian helps 
firm managers decide on the law 
librarian’s role in the quality and prof- 
itability of a modern legal services or- 
ganization. It lists the contributions of 
a professional law librarian and pro- 
vides a detailed needs assessment for 
the law firm evaluating such a posi- 
tion. The guide includes discussions of 
qualifications along with model job 
descriptions, compensation packages, 
and recruitment programs. 
Expanding Roles for Law Librar- 
ians discusses the capabilities law li- 
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brarians can contribute to firms, in- 
cluding nonlegal research, records 
management, conflicts checking, con- 
tinuing legal education, knowledge 
management, marketing, and man- 
agement information systems. 

The third guide, Space Planning 
for Law Libraries, focuses on space 
planning for law firm managers. 

The eight-part series costs $60 for 
AALL members and $80 for non- 
members. To order or inquire about 
the series, call 312/939-4764. 


Counsel Partnering 

The American Corporate Counsel 
Association and West Group have 
produced Successful Partnering Be- 
tween Inside and Outside Counsel, 
edited by Bob Haig of Kelley Drye & 
Warren LLP, New York. 

The publication is an analysis of 
the most recent innovations of legal 
departments and law firms that are 
focused on improving the effective- 
ness of legal representation of corpo- 
rations. Chapters will be authored by 
leading inside counsel who may also 
partner with their outside counsel in 
drafting text to describe solutions. 

Among those chapters will be the 
following topics: pre-engagement 
planning; requests for proposals, bid- 
ding, presentations, and beauty con- 
tests; fee arrangements, engagement 
letters; cost-benefit and risk-benefit 
analysis; budgeting and controlling 
costs; and department management. 

For more information on this pub- 
lication, call the American Corporate 
Counsel Association, 202/293-4103. 


Estate Planning in Florida 
by John T. Berteau 

The second edition of Estate Plan- 
ning in Florida by John T. Berteau is 
now available from Pineapple Press. 
This legal/financial guide features up- 
to-date, practical advice on estate plan- 
ning and the changing estate tax laws. 


The author will show readers how 
to choose a competent attorney and 
where to store valuable papers, which 
legal aspects of estate planning to 
handle and when to seek legal advice, 
how to prepare a living will and how 
to designate a health care 
decisionmaker, and how to arrange 
gift-giving to the best advantage of 
both giver and recipient. 

The book also includes detailed 
blank legal forms to prepare a well, 
trust, or prenuptial agreement. 

John T. Berteau is a Sarasota cer- 
tified estate planning attorney who 
received his law degree from Duke 
University in 1967. 

Estate Planning in Florida (240 
pages) costs $24.95 and may be or- 
dered from Pineapple Press, Inc., P.O. 
Box 3899, Sarasota 34230, 941/359- 
0886. 


Guide to E-Mail 
by Kenneth E. Johnson 

The Lawyer’s Quick Guide to E- 
Mail, published by the ABA Law 
Practice Management Section, 
shares how legal professionals can 
use e-mail to expedite communica- 
tion and enhance client relations. 

Johnson focuses on three major 
programs—Eudora, Netscape Mes- 
senger, and Microsoft Outlook. He be- 
gins with the basics of setting up an 
e-mail program and then to interme- 
diate topics such as using mailing 
lists, sending documents, handling 
multiple accounts, and protecting 
messages against fraud. 

The author is the information ser- 
vices training and support manager 
at the law firm of Mayer, Brown & 
Platt, Chicago. 

The Lawyer’s Quick Guide to E- 
Mail (160 pages) sells for $39.95 or 
$34.95 for LPMS members and may 
be ordered by calling 800/285-2221. 


=BooksNow 


To order these books, (24hrs, 365 days) 
please call (800) 96-Beok-1 (Ext. 5700) 


Legal. Articles Guidelines 


The primary purpose of articles and 
columns is to educate or inform the reader 
on issues of substantive law 
and practical concern to lawyers. 


Analysis, opinion and criticism of the present 
state of the law also are encouraged and 
should be clearly identified by 
sufficient legal authority on all sides of an issue 
to enable the reader to assess the validity of the 
opinion. Where criticism is voiced, suggestions 
for reform should also be included. Criticism 
should be directed to issues only. 


Articles submitted for possible publication should be typed 
on 8 & 1/2 by 11 inch paper, double-spaced 
with one-inch margins. Only completed articles will be considered 
(no outlines or abstracts). 


Citations should be consistent with the Uniform System of 
Citation. Footnotes must be concise and placed at the end 
of the article. Excessive footnotes are discouraged. 


Lead articles may not be longer than 18 pages, including footnotes, 
and will be reviewed by members of The Florida Bar Journal 
Editorial Board. The board, which is composed of lawyers 
practicing various areas of law, has discretion over the 
acceptability of legal articles. The board prefers not to review 
articles submitted simultaneously to other publications and 
requests notification from the author that the article or any 
version of it has ever been published or is pending publication in 
another periodical. Review is usually completed in six weeks. 


Columns may be submitted directly to section column editors. 
Length of columns is 12 pages including footnotes. 


Unsolicited manuscripts are invited and 
may be submitted to 
Editor, The Florida Bar Journal, 
650 Apalachee Parkway, Tallahassee, Florida 32399-2300. 
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INTERNATIONAL 


© Credible Experts 
All physicians are board-certified. Most 
are medical school faculty members. 


e Within 90 minutes of talking with 
Dr. Lerner we will fax the proposed 
specialist’scurriculum vitae and retainer 
agreement for review. 


© Serving legal professionals since 1975. 


Dr. STEVEN E. LERNER 
& ASSOCIATES 
1-800-952-7563 


ASSET 
SEARCHES 


Bank Accounts, Liquid Assets, 
Real Estate, Employment, etc. 


QUALITY SOFTWARE, 
Now For WINDOWS: 


FASTER, SMARTER & EAsIER To Use. 


Best Case Bankruptcy for Windows is 
the friendliest, most powerful software 
available for producing debtors’ forms. 


Call today for your FREE evaluation 
version, brochure and price list. 


1.800.492.8037 


Best Case SOLUTIONS, INC. 
600 Davis Street, Suite 201 
P.O. Box 32 


Evanston, IL 60204-0032 (954) 760-9000 
Debtors Located, Background Checks BEST CASE (954) 760-4465 fax 
Call for Information & Brochure} |} 
800-537-6900 www. bestcase.com Michael A. Crain, CPA */ABV 
‘ Leroy Koross, CPA*, CVA 


BUSINESS 
APPRAISALS 


Valuations of 
Medical Practices and 
Other Professional Practices, 
Closely-held Businesses 

Litigation 
© Estate and Gift Taxes 
© Mergers and Acquisitions 


BUSINESS 
APPRAISAL 


GROUP 
of Florida 


a division of 


Peed, Koross, 
Finkelstein & Crain, P.A. 
CPAs 


350 S.E. 2nd Street 
Ft. Lauderdale, FL 33301 


82 THE FLORIDA BAR JOURNAL/NOVEMBER 1998 


Lawyer Services 
IEDICAL 
XPERT 
BESTIMONY 
FOR WINDOWS 
| 
J =VisA* MASTERCARD* AMERICAN Express fj (* regulated by State of Florida) 
60-DAY MONEY-BACK GUARANTEE 


ATTORNEY REFERRAL SERVICES 


= A-A-A Attorney Referral Service. Last 
month we referred over 9000 people to our attor- 
neys. Referrals for all legal categories. Florida/ 
Statewide. AAA Referral carries 100,00 Profes- 
sional Liability Insurance Mtg. Rule 4-7.8(4) re- 
quirements for Lawyers. Look for our ad in the 
Florida Bar Directory Annual and Martindale- 


Hubbell Yellow Pages. Call Now! 1-800-733-5342. 


LEGAL RESEARCH & 
WRITING SERVICES 
A service for Altty’s by Alty’s 


Control your costs, have peace of mind that 
your special needs will be professionally 
prepared in a timely manner with competent 
analysis and conclusion. 

The latest authority guaranteed. 


LEGAL RESEARCH, Jac 


Phone - Fax (954) 423 -9815 
E-Mail: legal-research@mindspring.com 


Web Site : www.legal-research-inc.com 


m= Save 50% on law books. Call National Law 
Resource. America’s largest law book dealer. 
All sets guaranteed excellent and up-to-date. 
Your satisfaction absolutely guaranteed. We 
buy/sell/appraise. (800)886-1800. Fax 
(312)382-0323. E-mail: lawstuff @aol.com. 


Inter-City Testing | 
Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; 
Construction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder injuries; Pollution- 
Air & Water; Safety/Electrical Engineering; Slips and 
Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/Instructions 


745-7940 


P.O. Box 281! : 
Jupiter, Florida 33468 


EXPERT WITNESS 


Criminal Investigations 


@ ExpertWitness Criminal In estigation: 
Sex Crimes, Child Abuse, Domestic Vio- 
lence/Divorce, and Missing Persons: 
South Carolina Police Lieutenant with 14 
years experience currently in charge of all 
related investigations at county level. Has 
investigated over 1,200 cases, testified in 
500. Knowledgeable in police procedures, 
rape protocols, evidentiary requirements. 
Closely works with DA, has participated in 
Federal Court on related civil actons. Has 
testified in Family Court Divorce proceed- 
ings. Call c/o Steve Stern P.O. Box 310157 
Miami, Florida 33231 305-374-8493 voice, 
305-374-8494 fax. 


Handwriting 


@ Forensic Document Examiner/ Hand- 
writing Expert: Don Quinn, 4040 Wood- 
cock Drive, Suite 147, Jacksonville, FL 
32207, (904)399-3300. Thirty years expe- 
rience in Federal and State Crime Labora- 
tories. Qualified in Federal and State courts. 
Retired FDLE Document Examiner. 


SPECIALISTS 


ef FOR ALL YOUR BONDING NEEDS... 
CONSULTATIVE EXPERTS PROFESSIONAL SERVICE AND QUICK 


TO THE MEDICAL-LEGAL COMMUNITY PROCESSING 


Judicial & Fiduciary Bonds 
Fidelity Bonds 

License & Permit Bonds 
Miscellaneous Bonds 
Public Official Bonds 
Federal Bonds 


EASIEST WAY TO BECOME 


will surmount closes by opposing side, We no lists of A NOTARY PUBLIC 
GE YC height of QUICK PROCESSING & 
COMPETITIVE RATES - ONLY $89.95! 


eating or insurance carriers, We have earned our reputation setae for both CALL FOR A FREE, NO OBLIGATION 
plaintiff and defense to over 750 (REPEAT) law firms since 1986. We invite you to meet NOTARY KIT (NEW OR RENEWAL) 


All services guaranteed. 


HCAL Health Care Auditors, . Telephone (813) 379. 
3577 Feather Sound Drive, Suite 90 Telecopier (813) 573- 
Clearwater, Florida 33762-5552 


FAX (407) 841-4219. 
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Lawyer Services 2 
= 
MEDICAL EXPERT TESTIMONY SERVICES 
ily, 
MEDICAL/DENTAL MALPRACTICE EXPERTS 
© GRATIS TEAM PREVIEW: for merit, causation and liability. We shall confer with you ° 
in great detail the intimate clinical issues and standards of care (lab slip by lab slip if " 
necessary) before you capitalize any expert fees. We shall be BRUTALLY CANDID if cau- IS 
© GRATIS WRITTEN REPORT: To indemnify your firm should case be unworthy n vor yy of pursuit usu it e 
_ © GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: To convey tactics and a 
FIDELITY AND SURETY 


& Certified Forensic Document Exam- 
iner, Thomas Vastrick, 225 S. Swoope 
#109, Maitland, FL 32751 (800) 544-0004. 
Formerly with U.S. Postal Inspection Ser- 
vice Crime Lab. Over 20 yrs. Experience. 
ABFDE Certified (former Board Director). 
Court qualified throughout southeast. 


Organic Chemist 


Ph. D., 36 yrs, Industrial, and teaching ex- 
perience multistep synthesis, process de- 
velopment, pharmaceuticals, heterocycles, 
dyes, specialty chemicals. Chromatogra- 
phy (H.PL.C., T.L.C., PREP.) Patents and 
Publications. Gerald Jaffe, (954) 432-1172 


Psychologist, Child & Adult 


@ Custody, CR35, PTSD, Sexual Harass- 
ment. Defense and plaintiff. Liability and 
damages. Evaluation and case review. CV, 
refs, work sample. (800) 642-5080 


Toxicology 


= Chemical Toxicologist. Twenty-four 
years experience in Sampling and expert 
witness- industry, government and univer- 
sity research. Soc. of Toxicology, SETAC, 
American College of Toxicology. Dr. R. L. 
Lipsey, (904)398-2168. 


Trust 


= Expert Witness Trust & Bank Invest- 
ments: Twenty years investment experi- 
ence. Former vice president/portfolio man- 
ager Chase Manhattan, Sun Bank, United 
Jersey. Chartered Financial Analyst (1979). 
Cum Laude-Wharton, University of Penn- 
sylvania. BS economics, dual major: fi- 
nance/economics. Registered investment 
advisor. Steve Stern, CFA, 161 Crandon 
Bivd., #325, Key Biscayne, FL 33149, 
(305) 374-8493. 


PROCESS SERVICES 


Monroe County/Florida Keys: 
Process Servers Cooperative of the Florida 
Keys (PSCFK) - We cover our Keys. 
Dr. Denny Howley - Coordinator 
(305) 294-5568 


STRUCTURED SETTLEMENTS/ 
LOTTERIES... 


@ Top dollar paid for insurance settle- 
ments, lottery winnings, notes, Law Firm 
Receivables and periodic payment con- 
tracts. Heartland Capital Funding, Inc., 
(800)897-9825. “Professional Annuity 
Funding for you and your client.” 


TRADEMARK 


@ Trademark application prepara- 
tion, $350 and Trademark Searches 
by attorney Richard Morris. http:// 
www.4trademark.com. 1-800-67- 
TRADEMARK. 


defense. 


Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 

to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


Physicians for Quality 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 


U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (minimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 

RESEARCH7-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED ~ Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC, 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 
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Lawyer Services 


COMPLIANT 


Information solutions that are Year 2000 compliant. Upgrade Now. 


For a leader in online information, 2000 should be just another year. And at 
LEXIS-NEXIS it is. While others are scrambling to get ready, LEXIS-NEXIS 
is proud to announce that we have Year 2000 compliant software, tested 
and certified to rigorous international standards. Choose to access the 
LEXIS®-NEXIS® services through the Web at www.lexis.com using your 
current browser. Or upgrade your existing LEXIS-NEXIS software, free of 
charge and free of hassle, with our new Year 2000 compliant software. 
Either way, you’ll be OK...for Y2K. 

For more information on how to upgrade, 7) LEXIS: NEXIS: 


call today at 1-888-925-9265. 


www.lexis-nexis.com 


Ra member of the Reed Elsevier ple group 


LEXIS and NEXIS are registered trademarks and the INFORMATION ARRAY logo is a trademark of Reed Elsevier Properties Inc., used under license. AL 581 | 
The Year 2000 logo is a trademark of LEXIS-NEXIS, a division of Reed Elsevier Inc. ©1998 LEXIS-NEXIS, a division of Reed Elsevier Inc. All rights reserved. J 


Flags as current as Westlaw warn 
you at a glance if your case is no 
longer good law. 


WESTMATE - [KeyCite - 440° 
File Edit Search Browse Seryices Tools 


KeyCite assigns depth of 


sae _— Luebeck v. Safeway —. treatment the same day a SSS 4 
~Ke' site — O7, 1068) / case is added to Westlaw. ? 2 
eo, 


istory of the Case ———-——. 


| |Overruled by 


Show Full History 
™ Negative History Only 


Omit Minor History 


Citations to the Case 
showing 23 documents | 


f 


Limit Citations... 


How can KeyCite headnote treatment be so 

current? The same day the citing case (Richardson) is 
handed down, KeyCite instantly links the headnotes 
from the cited case (Luebeck). 


KeyCite. This citator warns you of overrulings 
in time to save your argument. 


If the status of your case 
changes, you'll know within 
hours by using the KeyCite” 
citation research service 

“as from West Group. 
pe When you KeyCite a case via Westlaw; 
CD-ROM or the Web, an overruled case leaps 
out at you before the judge can. You'll see 
reversals within 2-4 hours of case receipt and 
overrulings within 24 hours. The flags reflect 


iN ORMAZTI-ON 


Bancroft-Whitney + Clark Boardman Callaghan + Lawyers Cooperative Publishing » Westlaw” + West Publishing 


N 


history treatments assigned by West Group 
legal editors. 
Depth of treatment stars tell you 
how much other cases discuss your case. 
Integrated Key Numbers and 
headnotes #7 full fext \et you focus on 
what's important to you, with instant links 
to citing cases. 


Plus, any source discussing your case—all 


the cases in the National Reporter System, 


KeyCite 
The Key to Good Law 


© 1998 West Group 4-9404-0/8-98 1-614-731-1 The trademarks shown within are used under license. 


a million unpublished cases, thousands of 

ALR® annotations and Am Jur 2d articles, 

and over 600 law reviews—is just a click away. 
Because nobody wants a surprise in court. 

FREE BOOKLET! 
F To get full details on KeyCite, 
: request the illustrated 
KeyCite guide. 
CALL 1-800-700-9378 TODAY 


or visit www.westgroup.com/keycite/ 


y_N 


WES 
GROUP 


% 
— 
Negative Cases 
| 1 Richardsohk v. Corvallis Public Schgol Dist. No. 1, 950 P.2d 748, 751+, 
23 EX. Law Rep. 930+ (Moht. Dec 23, 1997) (NO. 96-497) 9% seek 
| Examined 
(ea | 2 Willis v. St. Peter's\Hospital, 486 P.2d 593+ 
(Mont. Jun'31,\.971) (NO. 
3 Blaskous \ 


